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BBEOAEHUE

[IpoGiaema mpaB yeoBeKa SIBIISICTCSI OMHOM M3 HaMOOJIee «MOTHBIX»
TEM B pPOCCHIICKOM OOIIIECTBOBEACHUM ITOCACIHUX AecsaTiieTuil. Ena
JIN HYXKHO TIPOBOAUTH CIEIIMATbHBIC CTATUCTUUCCKNE TTOACUYCTHI UIS
TIOATBEPXKICHUS €€ TUANPYIOIINX ITO3UILINI U B COBPEMEHHBIX ITPaBO-
BBIX McClleoBaHMSIX B Poccnu. YueHBIMU-TIpaBOBeIaMy MIPU3HACTCS,
YTO CO3IaHME TOKTPUHBI IIPaB YeIOBEeKa SIBIISICTCS aKTyaJIbHOM 3ama-
Yyeil He TOJIbKO TEeOPUH IIpaBa, HO BCell HayKu O rocydapcTBe U mpase’.
[IpaBa yenoBeka TpaKTyIOTCSI KaK (paKTOp YCTOMUMBOTO Pa3BUTHS
Poccuiickoit Denepaiinn?, Kak OCHOBaHUE JJIsI COIJIACOBAHMSI IIPABO-
BBIX LIEHHOCTEH pa3IMYHbIX IOPUINYSCKUX KYJIBTYP U IUBUIM3ALIMIA’.
LleHHOCTHBIN acmeKT MpaB YeIoBeKa He MEHee 3HAUMM, KOoTma
TpaBa BRICTYNAIOT B BUAC UACHHOI MEPBOOCHOBHI IIPABOBOM JTOKTPH-
HBI U B KaU4eCTBE BaKHEHIIIero (pakTopa IpaBooOpa30BaHUsI, a TaKXkKe
TI0KAa3aTeJIs CTETICHM 3PEJIOCTU M Pa3BUTOCTHU TOTO WUIM MHOTO Tocyaap-
CTBa M OOIIECTBA. DTO CBOMCTBO ITPaB YeJIOBeKa MOPOXKIACT PA3TMIHBIC
OIICHKH Y COBPEMEHHBIX I0PHCTOB, BBI3BIBACT HETIPUSITHC Y OMHUX U T10-
olipeHue y apyrux. OgHako naxe KpUTUKY ITOA00OHOM MHTEPIIPETALII
TIPaB YeJIOBEKa B OTCUCCTBEHHOI ITPAaBOBO TCOPUHU MOCICTHUX JIeT KOH-
CTaTUPYIOT, YTO TIpaBa YeJI0BeKa IPEBPATIINCH B TIO3UTUBHO MapKUPO-
BaHHYIO UIICOJIOTeMY, KOTOpast SIBJISICTCSI CETOMHS HECYIIUM 3JIEMEHTOM
MOJIUTUYECKOro aubepanusma’. BrIToBaHUe MpaB JIMYHOCTU B Kaye-

! Jlanaesa B.B. ®opMupoBaHUe TOKTPUHBI 3AIIUTHI TTPAB JIMUHOCTH KaK
aKTyaJibHas 3a1a4ya Teopuu mpasa // Poccuiickoe mpaBocyaue. 2006. No 4.
C. 14-30; INpaBa uenoBeka: Yue6HuK / oTB. pen. E.A. Jlykamiesa. 2-e uzn. M.:
Hopwma, 2009. C. 12.

2 Jlykawesa E.A. TpaBa uenoBeka u ycroitunboe pasputue // Ipasa de-
JIOBEKA: UTOTH BeKa, TEHIEHLIMH, epcriekruBbl. M.: Hopma, 2002. C. 35—36.

3 Caudos A.X. LluBuIM3allMOHHast Teopusl TIpaB yesoBeka // [paBa de-
JIOBEKa W COBPEMEHHOE TOCYIapCTBEHHO-TIPABOBOE pa3BUTHE / OTB. pell.
A.T. CemtanoB. M.: MucTutyT rocymapctsa u mpasa PAH, 2007. C. 127.

4 Kypkun b.A. ineonorema mpaB yejoBeKa W ¢e MHTEPIpeTalus B Co-
BpEeMEHHOI OTeuecTBeHHO TpaBoBoii Teopun // [lpaBo. 2Kypnan Bricureit
mkoJiel 9KoHomuku. 2008. Ne 2. C. 110.
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cTBe (hyHIAMEHTa MOJUTUKO-TIPABOBOM MTOKTPUHBI POCCUNCKOTO JIW-
Oepanu3ma, a TakKe TPaAUIIMOHHAS IS POCCUIICKOTO KOHCEpBaTU3Ma
WHTepNpeTalust JaHHOK MpoOJieMbl MMEIOT MojA CO0Oil cepbe3HYIo
HMCTOPUYECKYIO Tpaaulnio. M3yueHue aToit Tpaguiiuu MpeArnpuHsITO B
HACTOSIILIEN KHUTE.

Cy1iecTBeHHBIH BKJIa/l B pa3pabOTKy COBPEMEHHOI TeOpUH MpaB
YeJioBeKa BHECJIO0 KOHCTUTYLIMOHHOE TpaBO M 3aKOHOJATEIbCTBO.
B Koncruryunu PO 1993 1. mpaBa 1 cBOOO/IBI YesIOBEKA U TPAKIAHUHA
OOBSIBIIEHBI BHICIIIEH 1IEHHOCTBIO, a TPU3HAHKE, COOJTIOIEHNE U 3all1-
Ta 3TUX MpaB U CBOOOI — 00sI3aHHOCTBIO TocynapcTBa (cT. 2). B Heit
BIIEPBbIE B 3aKOHONATEILCTBe Poccuu BhIpackeHa uiiesl €CTECTBEHHBIX,
HEOTUYXXIaeMbIX TIpaB uesnoBeka (cT. 17). Koncruryumst PO 1993 r. 3a-
KperuJjia TakKe HETTOCPeICTBEHHOE IEMCTBUE MPaB 1 CBOOO YeloBeKa 1
rpakJaHHa, KOTOPbIE OTIPENEISIIOT CMBICIT, COJiepKaHUe U MpUMEHe-
HME 3aKOHOB, AESTETbHOCTb 3aKOHOAATENIbHOW WM WCIIOTHUTEIBHOMN
BJIACTH, OPTAaHOB MECTHOTO CaMOYTIpaBJIeHUsT 1 00eCIIeunBaloTCs Mmpa-
Bocyauem (cT. 18).

3akoHOJAaTeJIbHOE 3aKpeTUIeHUE eCTEeCTBEHHOTO XapaKTepa Mmpas
YeJioBeKa, a TakXKe UX HEeTlOCPEJICTBEHHOTO IEMCTBUST O3HAYAET OTXO]]
OT TTIO3UTUBUCTCKON TPAKTOBKU IPaB YeJIOBEeKa B MOJIb3y KOHIETIINT
€CTeCTBEHHOTO TTpaBa, MPU3HAI0IIIel TpUMaT ITpaB U CBOOO/I YeIoBeKa,
WX €CTECTBEHHBII, HEOTUYXIAaeMbIil XapakKTep, 00s13aTeIbHOCTh ISl
BCEX, B TOM UUCIe TSl TyOJIMuHOM BiacTu. [TomoOHbIi oaxo/ K mpa-
BaM 4YeJioBeKa, 3akperuieHHbI Koncturyuneit P® 1993 1., peacras-
JIIeT CODOI1 TepeBOPOT B OOIIECTBEHHOM CO3HAHUU U, B OCOOCHHOCTH,
B TIPABOCO3HAHUM, TIEPEXO]l OT TPAKTOBKM IMpaBa Kak Mpasa BIaCTU K
TMOHMMAaHUIO TIPaBa KaK CaMOCTOSITEJTbHOTO M 3HAYMMOTO COLIMAJIBHO-
ro ¢beHOMEeHa, yTBEPXKIAIOIIET0 CBOOOMY M LIEHHOCTh YeJIOBEUECKOi
quyHocTu. Ha cMeHy mipexxHeil Mosiesiu B3aMMOOTHOIIIEHUI Tocyaap-
CTBa U JIMYHOCTH, TMOCTYIUPYIOIIE, YTO MHANBU BCELEIO TOMIYMHEH
TOCYIapCTBY M 3aBUCUM OT HEro, MPUXOAWUT HOBasl, yTBEpPXKIalomias,
YTO WHIWBUI OOJIaaeT aBTOHOMUEN, MPaBOM Ha HEBMEIIATEJIbCTBO
rocyiapcTsa B cepy cBOOOIBI TUYHOCTH, U TIOJTydaeT rapaHTUU TOCy-
JApCTBEHHON 3allIMTHI B CJydae HapyIlIEHUS ero MpaB U CBOOO/I.

Mexy TeM OIBIT COBETCKOTO KOHCTUTYIIMOHHOTO CTPOUTENhb-
CTBa CBUIIETEJIbCTBYET, UYTO KOHCTUTYLIMSI HE SIBISIETCS TOCTATOYHOM
rapaHTHel pa3BUTHS O0IIIeCTBA B HATIPABJIEHUY OCYIIIECTBIICHUS TIPaB
YeJioBeKa U rpaxIaHnHa, HO CKOpee TPeICTaBIIsIeT CO00i UaeaIbHYIO
MOJIEJTb TTOJIUTUKO-IOPUINYECKOTO OBITHSI, KOTOpasi TpeOyeT CBOETO



Bsedernue

KOHKPETHOTO HAMOJHEHUS. 3aKOHY, 3aKPETUISIoIeMy KOHCTUTYLIMOH -
HbI€ UHCTUTYTHI, JOJKHA OTBEYaThb COOTBETCTBYIOLIAS OpPraHU3ALIUS
COLIMYMa, CIOCOOCTBYIOIIAsI YTBEPXKIACHUIO U Pa3BUTUIO TEMOKPATUU.
®opmupoBaHue TTOIOOHOTO COLMYyMa SIBJISIETCS CYIIIECTBEHHOU 3a/1a-
Yyell COBPEMEHHOTO POCCUIICKOTO roCy1apCTBa.

[ns pellleHUsT STOM 3alauyd aKTyaJleH WCTOPUYECKHUIA OMBIT
Poccuiickoii umnepuu B ocjaeiHre ASCATUIETUS €€ CYyLIECTBOBAHUS,
Korja npooJjiemMa mpaB U CBOOOJ TMYHOCTU MOIydia hyHAAMEHTAJb-
HYIO TEOPETUYECKYIO Pa3pabOTKy U CTajla MPEeaAMETOM MPaKTUYECKON
peanu3aluy B paMKax 3aKOHOTBOPYECKOM eI TEIbHOCTH OPTraHOB BJia-
ctu. [TpaBa u cBOOOABI TMYHOCTU UMeNU B KOHLIe XIX — Havane XX B.
KaK Hay4YHYI0, TaK U MPAKTUYECKYIO 3HAUMMOCTb. OCYIIECTBISIBIIASCS
B T€ roJIbl KOHCTUTYLIMOHHAs pedhopMa 3aTpOHYJIa MHOTHE CPephl KU3-
HU 00llleCcTBa, MOPOIWJIa UHCTUTYTHI, CUMBOJIMU3UPOBABIIIME MPOLIECC
rnepexofa OT aBTOpUTapu3Ma K JeMOKpaTUU, CTUMYJIUpPOBaIa pa3pa-
00TKY HOPMAaTUBHO-MPABOBBIX aKTOB, 3aKPEIUISBIINX 32 POCCUCKU-
MU MOAJAHHBIMU OTAEJIbHBIE MTPaBa U CBOOOBI, COAEPXKABIINX UX TTe-
pEUYEHb U CUCTEMY TapaHTU.

PazButue Poccuiickoit umnepuu pyodexa XIX—XX BB. B Ha-
MPaBJIEHUU MPABOBOT0 KOHCTUTYLIMOHHOTO TOCYAapcTBa 0003HAUUIO
MPUOPUTET TOCYHAPCTBEHHOTO (KOHCTUTYLIMOHHOTO) MpaBa Cpeau
IOPUIUYECKUX TUCUUIUIMH U CTUMYJIMPOBAJIO UHTEHCUBHOE Pa3BUTHE
rocy1apCcTBEeHHO-TIpaBoBO MbIciu. Poccuiickas opuanueckas Hayka
JIOCTUTJIA B TOOKTSOPHCKUI MEPUO] 3aMETHBIX YCIEXOB B M3YyYEHUU
MpaB U CBOOO UesioBeKa. DTa MpobdiieMaTuKa SIBJsUIach KIOUEeBOM 151
JIOKTPUHBI «BO3POXIAEHHOTO ECTECTBEHHOIO MPaBa», pacCcMaTpUBaIach
B paMKaX MO3UTUBUCTCKUX MPABOBBIX YYEHUI, UHTEPIPETUPOBAIACH
KOHCEPBATUBHOUN MOJUTUKO-MPABOBOK MbICablo. [IpaBoBeabl paspa-
0oTau KaTaJor MpaB U CBOOO/ YeI0BEKA, COCTABUIN HayYHbIE KJlac-
cuduKauuu NpaB U CBOOOMA, 000CHOBAIU UX IOPUANYECKOE COlepKa-
HUE U MEXaHU3Mbl ocyuecTBiaeHUss. OHM UCMOJb30BATU MOHSATUS
€CTECTBEHHOTO U MOJIOXKUTEIBbHOTO (ITO3UTUBHOTO) MpaBa, CyObeKTUB-
HBIX TpaB, TPAKTOBaJU OCHOBHbIE ((DyHAAMEHTAJbHbIE) MpaBa KakK
npaBa CyOBEKTUBHBIE, HalW4YM€ KOTOPBIX MO3BOJISLIO POCCUNACKOMY
MOAaHHOMY CChUIAThCSl Ha HUX TEpeN JULIOM BJIACTHBIX CTPYKTYD.
JOopeBONMIOLIMOHHBIMU PYCCKUMU IOPUCTAMU OBLTIO OOOCHOBAHO, YTO
MpaBa YeJ0BE€KA — 3HAYMMBIA WHCTUTYT MPaBOBOrO rocyaapcTBa, a
MPUOPUTET IPaB YEJOBEKA SBJISIETCS HE TOJbKO MPU3HAKOM U CBOM-
CTBOM IPAaBOBOTO rOCYAApCTBa, HO U €T0 MePBOCTENIEHHON LIEbI0, KO-
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TOPOW MOAYMHEHBI MHBIE €T0 XapaKTepUCTUKU. TpaKTOBKM MHCTUTYTA
TpaB YeJI0oBeKa, TaHHbIe POCCUMCKUMU YUEHBIMU-IOPUCTAaMU, TIO0 CBO-
eil MacImTabHOCTH, TIYOWHE TEeOpeTHUYECKO pa3pabOoTKU, YPOBHIO
00001IeHMs 3aMMaJHOTO OMbITa U yYeTa HALMOHAJIbHO-UCTOPUYECKON
cneunduku Poccuun SBASIIOTCS «30JI0TbIM (DOHAOM» OTE€UECTBEHHOTO
MPaBOBOTO HACJIEINSI.

3amaua HaCTOsIIIIEH PaOOTHI COCTOUT B U3YYEHUHU MPOIIeCCca yTBEPXK-
JIEHUS B POCCUIACKOM 001IecTBe BTOpOIi MojoBUHBI XIX — Havyana XX B.
WJICOJIOTEMBI TIPaB U CBOOOJI UeJIOBeKa, B aHaIM3e (DAKTOPOB, OTIPE/IEIISIB-
LIMX 3TOT MPOLECC, U 0OOOIIEHUM €ro pe3yJsraToB. Mbl paccMOTpUM
WHCTUTYLIMOHATLHO-TIPABOBYIO CTOPOHY Pe(OpMBbI TTO OCYIIECTBICHUIO
MpaB 4YeJioBeKa, MPEACTaBIEHHYIO TIPEXIe BCEro akraMu, KOTOPBIMU
OCHOBOTIOJIATralOIINe IPaKIaHCKUE U MOJIMTUUECKHE CBOOOIBI BBOAUINCH
B POCCUICKYIO ITOJIMTUKO-TTPABOBYIO KM3Hb. CyIlIeCTBEHHOE BHUMAHUE B
pabote yaeneHo WAeHHOMY acreKTy pehopMbl: BO33PEHUSIM O0IIIECTBA 1
€T0 Pa3TUYHBIX IPYTITT HA CBOOO/TY TIMIHOCTH, O3KMUIAHUSIM,, KOTOPBIE ObLITH
C Hell COMPSDKEHbBI, OOIIECTBEHHOMY JIBUKEHUIO 3a TPaKIaHCKUE TpaBa,
pa3BepHyBIlIeMycs B Hauasie XX B.

B noauTtnyeckom jgekcukoHe Poccum Havana XX B. CylLIECTBO-
BaJI0 CpPaBHEHME OCHOBHBIX CBOOOJI (COBECTH, CJIOBA, COI030B U cOOpa-
HUIA) C YeTHIPbMSI HOTAMM «JIOIIaIN», UMsI KOTOPO — IIPaBOBOE TOCY-
JAapCcTBO. DTO COIOCTAaBJIEHUE TTPU3BAHO OBIJIO TI0KA3aTh, YTO YKa3aH-
HbIE TPAKIAHCKUE U TIOJIUTUYECKIE CBOOOIBI SIBJISITUCH HEOThEMIIEMOiA
COCTaBHOW YacCThIO TIPAaBOBOTO rocyaapcTBa, U 0e3 HUX, 0e3 MOTHOTO
KOMIUIEKTa BCEX YEThIPEX COCTABHBIX DJIEMEHTOB, TIOCJIEIHEE HE MOTJIO
cymiecTBoBaTh. COBpEMEHHUKU OTMEUAJId, YTO OYepTaHUs OymayIInx
«4eThIpeX HOM» KaK OTOPbI TIOJT 3IaHNEM HOBOI POCCUIICKOIi rocyaap-
CTBEHHOCTU MOSBWIMCH ¢ u3naHueM Manudecta 17 okrsa6ps 1905 .
«O0 yCcOBepIIEHCTBOBAHUM TOCYAapPCTBEHHOTO TIOPSIIKA», OJAHAKO B
TeYeHUE TIOCIIEHETO MECATUIETUSI CYIIECTBOBAHUSI MOHAPXUYECKOTO
CTPOSI TYJIOBUILIE «TOCYIapCTBEHHON JIOIIAAN» CTOSUIO HE Ha XKMBBIX
HOTax, a Ha BpEMEHHbBIX TOJICTaBKaX, KOMMHU ObLTM BpEMEHHBIE TTPaBy-
Jia 00 00lLIecTBax U co3ax, COOpaHuUsIX, MevyaTu, MOCKOJIbKY IMTOCTOSIH-
HO NIECTBYIOIIME 3aKOHBI O CBOOOAAaX Tak U He mosgBuiuchk B Poccuu
BILJIOTh 710 (eBpanst 1917 r°

[MockonbKy MBI OyIeM BECTH pedb O BOCTIPUSITUN OOIIECTBEHHbI-
MU KPYraMu UIeU MpaB YeoBeKa, a TAKXKe TOW KOHKPETHOU I0puanye-

> Bectuuk Esporbr. 1914, Ne 1.
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ckoit (hopmbl, KOTOpPYO OHa oOpesia B Poccuu Havana mpoIuioro Beka,
Hac Oy/IeT UHTEePECOBATh TAKOI aCMIEKT OOIIIECTBEHHOTO CO3HAHUS, KaK
MPaBOBOE CO3HAHUE; a B 00JIEE Y3KOM CMBbICIIE — OCOOBI BU ITPABOCO-
3HAHMS, NOJYYMBIIUN B COBDEMEHHOM KOHCTUTYLIMOHHOM IIpaBe Ha-
VMEHOBaHWE KOHCTUTYLIMOHHOTO MpaBOCcO3HaHUs. KOHCTUTYILIMOHHOE
MPaBOCO3HAHUE MPEACTABISIET COO0M COBOKYMHOCTb MPEACTABICHUMN
JIIOAEH O TpaBax YyejaoBeKa, UX POJIM U 3HAYECHUM B MOAECPHU3ALUU
MOJIUTUKO-TPAaBOBOM ku3HU Poccuu. B pamkax nzyuyeHust yka3aHHOTO
TUIIA IPABOCO3HAHMS HAMU TPEANPUHSATA TOIBITKA BBIICHUTH COOT-
HOIIIEHKE MEXK1y ECTECTBEHHO-TIPABOBO U «MCKYCCTBEHHO-ITPABOBOIA»
€ro COCTaBJISIIOIIMMU, MEXIY caMOi UIeei rpakaaHCKOW CBOOOMIBI B
€€ pa3JIMYHbIX TPAKTOBKAX OOILIECTBEHHbIMU AesATenssmMu Poccuu u ee
peaim3aumeii B AEWCTBYIOLLEM 3aKOHOAATEIbCTBE.

ITpu 5TOM aBTOPOB MHTEPECOBAIO MPABOBOE CO3HAHUE HE BCETO
POCCUICKOTO OOIIECTBA, a €ro JIUTAPHON YaCcTU, BKJIIOYABIIEH B ce0s
NpeacTaBUTENIel MpaBsileil OI0pOKpaTUX U MOJUTUYECKON OMIO3U-
11U (IesaTeneil 3eMCKOro NIBUKEHUS, MOJUTUYECKUX MapTUH, YIEHbBIX-
MPaBOBEAOB), YYAaCTBOBABIIMX B pa3paboTKe 3aKOHOB O cBOOOAax.
TocynmapcTBeHHBIX ¥ TOIUTUYECKUX AESATENEH, TPUIACTHBIX K STOMY,
00BEIMHSIIO HECKOIBKO YEPT: MOJABJISIONIEE UX OOIBIIMHCTBO UMETO
IOPUANYECKOE 00pa30BaHue, SBJISIOCh TBOPLIAMUA HOBOTO TpaBa, 3Ha-
YUTEJbHAS UX YacTh ObUIa HACTPOEHA B KOHCTUTYLIMOHHOM MOyXE€.
ConepxaHue BO33PEHUI SJIUTHI POCCUIICKOTO OOIIIeCTBA HA MPOBOAM -
MYIO TMPaBUTEIBCTBOM MPABOBYIO pedopMy SBISJIOCH IMOKa3aTeleM
KyJBTYPHO-MIPABOBOI 3pEJIOCTUA TOTJAIIHETO OOIleCTBa, CTEIIEHU €0
MOATOTOBJIEHHOCTH K ITPAKTUYECKOMY BOIUIOLIEHUIO CBOMX B3IJISIIOB B
BUJIE COOTBETCTBYIOIIMX (popM neiicTByromiero npasa. [IpaBoBoe co-
3HaHUEe 00Pa30BAHHOTO OOIECTBA, C OJHOW CTOPOHBI, IBJSIOCH MPE/I-
MOCBUIKOM CTPYKTYPHOM KOHCTUTYLIMOHHOU pedOopMbI, TPOBOAUMON B
cTpaHe B Havaje XX B., a ¢ IPyroil — oOyCIOBIMBAIOCH JAHHOU pe-
dopmoii.

[TpoGiemMa 10OpUINYECKOTO 3aKPEIJIEHUSI B TOPEBOIIOLIMOHHBIN
MEPUOJ TPaB YEJIOBEKA BILUIOTh JI0 MOCJIEAHETO BPEMEHU HE SIBJISLIACH
CaMOCTOSTEJIbHOM TEMOI HayUHbIX U3bICKAHUI POCCUNCKUX UCTOPUKOB
Y UCTOPUKOB MpPaBa. YUeHbIE, 3aHUMAaBUINECS TAHHBIM ITEPUOIOM, €€ He
UCKJIIOYAJIU, OJHAKO U3YYaJld €€ B paMKax IPYIMX CMEXHBIX TEM, Ipe-
XK€ BCEro MpoOJeMaTUKU PEBOIIOLMOHHOTO NBIXEHUS. [1oCKOIbKY
MpaBa U CBOOO/IbI ObLIM JAPOBAHBI CAMOIEPXKABUEM HACEJIEHUIO CTPAHBI
B niepuof, [lepBoii pycckoil peBoTIOLNY, BO BpeMs, KOTIa HaKal OCBO-
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OOIUTENILHOTO ABVKEHMSI JOCTUTA CBOEH HAaMBBICIIIEH TOUYKY, B OTEUe-
CTBEHHOI HayKe COBETCKOTO MePHOa OHU TPAKTOBATUCH KaK €€ Herlo-
CpencTBeHHOe 3aBoeBaHMe’. Takasi CUTyallMsl OTpaxasna XapaKTepHbIi
JUTSI COBETCKOI ncTopuorpaduu B3Isi1 Ha pechopMbl Kak Ha TTOOOUHBII
pe3yJIbTaT PEeBOIIOIIMOHHOTO TIPOLIEcca, BHIHYKIEHHBIE IeMCTBUSI BEP-
XOB, TOT/Ia KaK PEBOJTIOIUY CUUTAIIUCH « IOKOMOTUBAMU» NUCTOPUHU.

He cnoco6cTBOBano 00BEKTUBHOMY PAaCCMOTPEHUIO MPOOIEMBbI
TaKXXe M TO 00CTOSATENLCTBO, UTO MaHudect 17 okTsa6pst «O06 ycoBep-
IIEHCTBOBAHUM TOCYIAPCTBEHHOTO TOPSIIKA», TPOBO3IJIACUBIINIA
rpaxKIaHCKUe TpaBa, SBJISUICS aKTOM OKTPOWPOBAHHBIM, JIEKJIApUPO-
BaHHbIE B HEM CBOOOJIBI ObLUIM JapOBaHbI CAMOJEPKIIEM, a MTOCIIENYIO-
1Me 3aKOHbBI O HUX TOTOBUJIUCH TpaBsiiieil Otopokparueit. To ecTh apb
paccMaTpuBaiicsl Kak apXuTeKTop pedopmbl, a OI0poKpaThs — Kak ee
TIPOBOIHUK. DTOT0 OBLIO TOCTATOUYHO JIJISI TOTO, YTOOBI OTKA3aTh yKa3aH-
HOI pepopMe B IIIyOMHE M OCHOBATEIbHOCTH (3aKperIeHHbIE B TTPaBO-
BbIX akTax BpeMeHU [lepBoil peBOMOLIMU CBOOObI TPAKTOBAIUCH KaK
«TICEBIIOCBOOOIbI», TAJITTMATUBHBIE MEPHI), a €€ aBTOPaM — B CEPbE3HO-
CTU HAaMEPEHUI1 MOIEpHU3MPOBAThH CAMOJIEP>KaBHBIT CTPOiA BOYPXKya3HO-
TPaBOBOI, TIPe00pa30BaTh pa3eIeHHOEe COCTIOBHO-KIIACCOBBIMU TIEpe-
rOpoJiIKaM¥ OOIIIECTBO B IPaXKIaHCKOE.

CripaBelyTMBOCTH Pajiv CJIeAYeT 3aMETUTh, YTO TPAKTOBKA TTPOO-
JIEMBbI OCYIIIECTBJIEHUsI TIpaB 4YeJioBeKa B MMIlepaTtopckoit Poccuu,
cTaBiiasi opUIIMAIBHONW B COBETCKUI IMEpPUO/, B OCHOBHBIX YepTax
Obl1a chopMUpoBaHa B ITOPEBOJIOIIMOHHYIO 3TOXY, a €€ aBTOPCTBO
MIPUHAJIEKATIO HE TOJIBKO M HE CTOJIbKO PaJlMKaTbHO HACTPOSHHBIM
GOJIBIIEBUCTCKUM JAESTENSIM, CKOJIBKO Jubepanam’. JlaBass HeraTMB-

¢ Bacunvesa H.H., Tanvnepun I.B., Kopones A.H. TlepBasi poccuiickast peBo-
mouusd u camonepxasue (locymapcTBeHHO-MpaBoBble mpodsemsl). JI.: U3n-Bo
Jlenunrp. yH-Ta, 1975; lasuakoéaposa B.C. 3akoHONATEHCTBO 1apr3Ma B 60proe
mpotuB peBomoru 1905—1907 rr. Quc. ... kaHn. opui. Hayk. CBemnosck, 1977;
Koponesa H.I. Tlepasi poccuiickast peBomorus u mapusm: CoBeT MUHUCTPOB
Poccuu B 1905—1907 r. M.: Hayka, 1982; [leunukoe B.H. AHTUIEMOKpaTIYECKOE
3aKOHOJATETLCTBO IaPM3Ma O COI03aX U COOPAHUSX B TEPUON TTEPBOIl PyCCKOM
peBosmorun. Jluc. ... Kaum. opui. Hayk. Kasanb, 1984, u mp.

7 Teccen B.M. O mpaBoBoM rocymapctse. CI16.: M3nanue H. Inarosesa,
1906; Kamurka A.H. TpaBuia 4-ro Mapta 00 OOIIIECTBAX, COKO3aX U COOPaHUsIX //
IpaBo. 1906. Ne 10, 13; Habokos B./l. Kak ocylIeCTBMIOCH HAYAIO CBOOOIBI CO-
Opanwii u cor30B // Peun. 1910. 17 (30) oxtsa6ps; Eaucmpamos A.U. Anmu-
HucTpatuBHoe 1paBo: Jlekim. M.: Turt. Toapurectsa M.J. Coituna, 1911.
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HYIO OLIEHKY JEWCTBUSIM TMPABUTEILCTBA B BOIMPOCE MPEAOCTABICHUS
rpaXkIaHCKUX U TOJTUTUYECKUX TIPAB, TNOepaTbHbIC NEITeTN YITyCKaIn
13 BHUMaHUS BAXKHOE 00CTOATETHCTBO. KpUTHKYeMble UMY aKThI ObLITN
OITHOU M3 HEMHOTHX B JOPEBOJIIOIIMOHHBIN TIEPUOJ, TIOTILITKON ypery-
JINPOBATh B3aUMOOTHOIICHUSI TMIHOCTH U TTyOJIMYHON BJIACTH TTPaBO-
BbIMU cpenctBaMu. DakKT 3aKOHOAATETHLHOTO 3aKPeTuIeHUsI CBOOOJ
CBUJIETEJbCTBOBAJI O TMPU3HAHUM MOHApXOM 3a HacelieHueM cdepbl
MyOJIMYHOM JesITeIbHOCTH U TIpaBa Ha CaMOJIESTEIbHOCTh, SIBJISIBIIIC-
rocst 0 3TOTO JIMIIL 0CO0O MpUBUIIETHEN, JapyeMOll BJIACTbIO TO
CBOEMY YCMOTPEHUIO TPUBUJIETUPOBAHHBIM COLIMATbHBIM TPYTITIAM.
Kak cripaBeyinBO yKa3bIBaeT aMepruKaHCKast UCCIIeI0OBAaTEIbHM -
ua Ixeiin bépOaHK, mpaBoBasi KyJbTypa uMmmnepckoit Poccuu B oTHO-
IIEHUW OTIpeie/IeHUs TIpaB MOJAMAHHBIX XapaKTepru30BaJlach CIIeIyIO-
UMY YEPTaMU: TIpeICTaBIeHNE 00 OTCYTCTBUU Y MOATAHHBIX IPUPO]I-
HBIX €CTECTBEHHBIX MpaB (ITpaBa OMNPEAETSIMCHh KaK 4eJIOBEYeCKOe
TBOPEHUE, CUUTATUCH NMPOU3BOJHBIMUA OT POCCUNCKUX 3aKOHOB, UC-
XOIMBIINX OT UMIIEPATOPOB); OTCYTCTBUE TPAKTAHCKUX TIPAB Y DJIUT,
KOMTIEHCUPOBABIIIEECST TPUBWIETUSIMUA, KOTOPBIMU UX HAIEJISLIIO TOCY-
JApCTBO; OOYCJIOBJIEHHOCTD TPaB, 00SI3aHHOCTEH U JIbIOT TOAJaHHBIX
WX MPUHAJIEXKHOCTBIO K TOM WX MHOM COCIIOBHOM rpyried.
HccnenoBarenbckuii MHTEpeC K TpoOsieMe TpaB uyeloBeKa B
Poccum Bo3HMK B cpefie 3amaHbIX pPyCUCTOB HECKOJIBKO paHee, YeM B
KpPYTY pOCCHUICKUX Y4eHbIX. [lepBompoxoiieM 3/1ech SIBUJICS aMepu-
KaHcKMit uctopuk M. LlledTess, BeimyctuBimii B 1976 1. cBOtO 3HaMe-
HUTYI0 MoOHorpaduio «Pycckasi KoHctutyuust 23 ampenss 1906 .
[MomuTnyeckure MHCTUTYTHI TyMcKOi MoHapxun». Llledrens ormeuar,
YTO, HECMOTPSI HAa COXpaHEHUE B IMOJTUTUYECKON XX13Hu Poccun Hava-
J1a XX B. CEpPbE3HbIX MEPEXKUTKOB a0COTIOTU3MA, TTOPOXKAABIIMX OTCTA-
BaHUE POCCUNCKNX KOHCTUTYIIMOHHBIX MOJTUTUIECKUX NHCTUTYTOB OT
WX eBPOIENCKNX aHAJIOTOB, B 00J1aCTH TPAKIAHCKUX MPaB U CBOOO B
JYMCKUIA TIepUoj1 ObLT TOCTUTHYT CYIIECTBEHHBIN Mporpecc. bosbiioe
YUCJIO TPaXXIaHCKUX CBOOOJ CTAI0 JOCTYITHO HACEJIEHUIO, YTO CITYXKU-
JIO OCHOBAaHMEM JIJISI YMO3aKJIIOUEHUSI O TYMCKOM TEpUolie UCTOPUH

8 béposuk Jowc. MecTHBIE CYIbl, UMIIEPCKOE MPAaBO U T'PaXKJIAHCTBO B
Poccuu // Poccuiickas ummiepust B cpaBHUTEIbHOM niepcriektuBe. M.: HoBoe
n3natesnbetBo, 2004. C. 323; Burbank J. An Imperial Rights Regime. Law and
Citizenship in the Russian Empire // Kritika. Vol. 7. No. 3. Summer 2006.
P. 402, 416.
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KakK 00 3Tarte MHCTUTYIMOHAIBHOI TpaHCHOOpMAaIlUY UMITEPaTOPCKOM
Poccun B KOHCTUTYLIMOHHYIO MOHApXUIO — B TOCYIapCTBO, OCHOBaH-
HOE Ha MPUHLNIE BEPXOBEHCTBA MpaBa’.

B 1989 1. B uznarennbctBe OKCchOpACKOro yHUBepCcUTeTa Obljla U3-
JlaHa KOJUTEKTUBHAsI MOHOTpadus «I[paxkmaHCcKHe IIpaBa B UMIIEpaTop-
ckoii Poccun»'?. Ee aBTopbl — n3BecTHBIE yueHbIe Y. Batiep, Y. Baraep,
Ounbra Kpucn, 1. Jlusen, C. Cmurt, P. Yopt™maHn, JIuHga DAMOHACOH U
IIp. — PacCMOTPEIN OTAEIbHBIC ACIEeKThl JAaHHOU ITPOOJIEMBI, TaK1e
KaK OITBIT OCYIIECTBIICHUSI B MMIIEPATOPCKUI TIepUOJ CBOOOI COO0-
CTBEHHOCTH, TTeYaTu, Mpo(ecCuoHaIbHbIX aCCOLMALIMI U COI030B, pe-
JINTUO3HOUW TEPIMUMOCTH, XEHCKOTO M EBPEUMCKOro pPaBHOIPABUS.
IIpodeccop cpaBHUTETBLHOTO ITpaBa u AUpeKTOp LleHTpa n3ydeHus co-
LHUATUCTUYCCKUX TIPABOBBIX cHcTeM JIOHIOHCKOTO YHUBEpCHUTETa
V. batnep npusHan peaau3aluio rpaxkaaHCKUX npaB B Poccuu B mo-
clieqHee NecSATUIeTUEe CYIIECTBOBAHUSI CaMOJEpP>KaBHOTO CTPOsl He-
ymaBImMcs omnblToM. [1o MHeHMIO batnepa, camomepkaBre B 3IIOXY
3akata Poccuiickoii MMIIepUM TapaHTUPOBAJIO CBOUM IOIITAHHBIM
ornpeaeeHHbIe TpaXaaHCKKe MpaBa, OHAKO OHU 3aBUCEJIM CKOpee OT
BOJIM MOHApXa, YeM OT 3aKOHA; CYpOBBbIE OTpaHMYCHUS Ha ITOJIUTHYC-
CKHe TIpaBa IpaxiaH Hajarajiy TakKe Ype3BBhlYaifHbIe aKThl BOGHHOTO
BpEMEHH, IT0 KOTOPBIM B TeUCHHE ITOCICIHUX ICCATUICTUI MMITEPCKO-
ro ctpod xuyua Poccusi. 3HaHe UCTOPUUYECKUX KOPHEW pOCCUIMCKOM
TPaIULINK B IeJie 00eCIIeueHUs TpaskIaHCKUX TIpaB, Kak IoJjiaraeT Ipa-
BOBeJ, OJDKHO ObL10 ¢y KuTh CoBeTckomy Co103y U APYIrMM CTpaHaMm
COLIMAJIMCTUYECKOTO Jlarepsl MpeaoCcTepeKeHUEeM, CUTHAJIOM K MOJEp-
HU3ALMU KX TTPABOBBIX CUCTEM MO 00pa3ily rocyaapcTB aHIJIOCAKCOH-
CKOIf TIPaBOBO# CUCTEMBI, XapaKTePHU30BaBIIIeiiCS MOJIUTUICCKIM, pe-
JINTUO3HBIM U MICOJIOTUICCKUM TLTIOpATA3MOM ',

Mexay TeM Apyroit aBTop JaHHOU MoHOorpaduu JInHaa DaMoH -
COH OILICHMBAET OIBIT OCYIIECTBIICHUS B MO3THenMITepckoil Poccun
rpakIaHCKMX CBOOO ¢ MHBIX, HexXeln batinep, mo3unmii. OHa yKa3bl-
BAET, YTO €C/IU 00CTOSATEIbCTBA PYCCKOM >K1U3HU 1ocie 1905 . u obliu

9 Szeftel M. The Russian Constitution of April 23, 1906. Political
Institutions of the Duma Monarchy. Bruxelles: Les Editions de la Librairie
Encyclopédique, 1976. P. 15, 441.

10 Civil Rights in Imperial Russia / ed. by O. Crisp, L. Edmondson.
Oxford: Clarendon Press, 1989.

! Butler W.E. Civil Rights in Russia: Legal Standards in Gestation // Civil
Rights in Imperial Russia... P. 3, 12.
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Bsedernue

OTKPOBEHHO BPAXIEOHBI peau3aluy rPaxXIaHCKUX MIPaB U Pa3BUTHUIO
KOHIIEMIIMY MPaB YeJIOBEeKa, TO 3TO €Ille HE 03HAYAET, YTO Pa3BEPHYB-
mreecs B Hayajie XX B. IBUKEHUE POCCUIICKOTO OOIIIeCTBA 3a MIpaBa ye-
JIoBeKa nmoTeprneso hruacko. DIMOHACOH CYATAET HAUBHBIM MTPEYBEIU-
YEHUEM OXUOaHWE MOJHON U MOCIeI0BaTeIbHON peain3alluu rpax-
JAHCKUX CBOOOJ OT POCCUIICKOTo 00IllecTBa, HE 00IaIaBIIeT0 pa3BU-
TOU ITPaBOBO KYJIBTYPOI U pblYaraMu KOHTPOJISI HA/l UCITIOJTHUTEIbHOM
BiacThio. OMHAKO 0€CKOMIPOMUCCHASI MPUBEPKEHHOCTh 3HAYUTENb-
HOU YaCTU POCCUMCKON UHTEJUIMTEHIIMU TOTO BPEMEHU T'PAXIaAHCKUM
cBoOofaM BHyIIAJa, MO €€ MHEHUIO, YBEPEHHOCTb, YTO WUIEOJOTUS
MpaB yeJoBeKa He ObLIa 0OpeueHa Ha IMOIMaJaHUuE B HETUIOAOPOAHYIO
MoYBY 2.

B npyroii cBoeii paboTe, MOCBSIIEHHOW pa3BEPHYBUIEMYCS B
1905 . ABMKEHMIO 32 XXeHCKOe paBHOMNpaBue, JInHaa DAMOHICOH KOH-
CTaTUPYET CyllleCTBOBaHUE B Poccur MOIMTUYECKOTO AUCKYPCaA, OCHO-
BBIBABILIETOCS HA UMIESIX PABEHCTBA T'PaxIaH Mepen 3aKOHOM, CBOOOM
COBECTH, CJI0BA, COIO30B U cobpaHuii. JIndepanbl pa3iuuHbIX yoexe-
Huii, ot JI.H. Illunosa 1o colManucTuyecku HaCTPOEHHOIO JIEBOTO
Kkpbuia «Coro3a 0CBOOOXAECHUS», ObLIIA MPUBEPKEHBI ITOU PUTOPUKE.
DTOT MOJMUTUYECKUN AUCKYPC Jal UMITYJbC IBUXKEHUIO 32 XEHCKUE
npasa: TpeOOBaHUE KEHCKOTO paBHOIpaBus ctajio ¢ 1905 r. mo3yHrom
JOepaIbHOU OMIO3ULIMU, B3aUMOOTHOIIEHUSI MOJIOB YPE3BbIUYAHO
WHTEPECOBAIN PYCCKYIO MHTEJUIMTEHIINIO, MHTEPECHI XKEHCKOMN OIIO-
3ulund  GOPMYTUPOBAT CHEUUATU3UPOBAHHBIN XypHan «2KeHckuii
BECTHUK», a CTPEMJIEHUE MPEICTaBUTENIbHUIL] CJIA00TO0 Toja K CaMoop-
raHU3alliy OTpaXkali BO3HUKABIIIKE XXEHCKUeE 001ecTBa ',

B nocnennue necarunetuss XX B. MHTEpEC 3aMalHbIX UCTOPUKOB
K mpobieMe rpaxaaHckux cBobox B Poccum Bospoc eme 6odee.
CBUIETETBLCTBOM TOMY CTaJl BBIXOX B cBeT MoHorpadwuii JI. BopTteH-
Belinepa u Cpro3eH XbloMaH, ctateit JlxeitH béposuk, Dnu3 Kemepaun
Buptiadrep u 3. Jlopa u np. Tak, 1. BopTeHBeiliep B cBoeif MOHO-
rpaduu «IpaxaaHcKoe O0LIECTBO U aKafeMudeckue nedatel B Poccrum»

12 Edmondson L. Was there a Movement for Civil Rights in 1905? // Civil
Rights in Imperial Russia... P. 282.

3 Edmondson L. Women’s Rights, Civil Rights and the Debate over
Citizenship in the 1905 Revolution // Women and Society in Russia and the
Soviet Uvion / ed. by L. Edmondson. Cambridge: Cambridge University Press,
1992. P. 89.
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(1999 ) yTBepkaaeT, uTO UAEU U LIEHHOCTU CBOOO TMYHOCTU MPUCYT-
CTBOBAJIM B HAyYHBIX M MYOJULIMCTUUYECKUX DpabOTax JMbOepasbHOM
npodeccypbl, 1151 KOTOPOil TpeOOBAHUSI IPpaKIaHCKUX CBOOO ObLIU
onuszkumu o ayxy. [Ipodeccopa v uX MUHCTUTYLIMU, & TAKXKE PACIpO-
CTpaHEeHHas B UX cpejie InOepabHasi UIE0JIOTHST CBUIETETbCTBOBAIIH,
no MHeHUul0 BopTeHBeliniepa, 0 ABUXEHUU POCCUICKOTO oOllecTBa B
HarpaBJIeHUU IpaxaaHCcKoro obiiecTna',

[IIupoxo n3BecTHAst CBOMMHU pa3pabOTKAMU B 00JIACTU COLUATTb-
Hoil uctopuu 3D. Buptmadrep yrBepxknaet, uro Poccusi mocturia K
1917 . cylecTBEHHOTO TIporpecca B CBOEM JABMKEHUM B HAIPABIEHUN
0011IeCTBEHHOTO CTPOSI, OCHOBAHHOTO Ha TPUHIIUIIAX MMPAaBOBOTO pa-
BEHCTBa, XOT 1axke Ko BpeMeHU DeBpaibCKoii peBOTIOIUY COCTOBHASI
rpagaius COXpaHsaace?.

Chlo3eH XblOMaH TpoaHaauM3upoBaja B CBOE KHUIe OOpHOY
3a yTBEpXKAEHUE B POCCUIMCKOI MpaBoBOi XM3HU Hayaja XX B. Ha-
LIMOHAIBHBIX W KOHCTUTYLIMOHHBIX TIpaB, KOTOPYIO BeJ TpaBOBe]
B.A. KuctakoBckuii, CTOIKO BEPUBIINIA B TO, YTO B CKOPOM BpEMEHU
YCUJIUSI €TO M €r0 COPAaTHMKOB B TAHHOM HAIlpaBJIeHUU YBEHYAIOTCS
nobenoil, a GecpaBHbIe MPEXIe MOANAHHbBIE POCCUIUCKOTO MOHapxa
MPEeBPaTITCS. B aKTUBHBIX TI'paXIaH, KOTOPbIE TMOCPEACTBOM CBOETO
y4acTusi B MPaBOBOM MPOLIECCE YIPABICHUS OOLIECTBOM CTaHYT X0O3s1e-
BaMu CBOMX Cyae0'®.

9. Jlop, xapakTepu3yst KOHIETIIIUIO €CTECTBEHHBIX TIPAB APYroro
poccuiickoro yueHoro B.M. TecceHa, pe3toMupoBai, 4To mpasa sIBJsi-
JIVCh HE TIPOCTHIM MPUTSI3aHUEM WHIMBH/IA 10 OTHOIIEHUIO K Tocyaap-
CTBY; 3aKpeTUIeHHbIE TOCYAapPCTBOM, OHU CO31aBaJIM MTPOMEXKYTOUHbIE
rpaXxaaHCKYyI0 U MHCTUTYLMOHABbHYIO chepbl'’.

CrenyeT oTMeTUTh Takke MoHorpaduto K. Puna, mocBsiueHHy0
U3YyYEHUIO OOLLIECTBEHHOU MBICA POCCUMCKONM UHTEJJIUTEHIIMY Havya-
Jla XX B., 00bearHUBILEHCS BOKpYT «Bex» — Boileaiero B Mockse B

14 Wartenweiler D. Civil Society and Academic Debate in Russia 1905—
1914. N.Y.: Clarendon Press, 1999. P. 4.

'S Wirtschafter E.K. Russian Legal Culture and the Rule of Law // Kritika.
2006. Vol. 7. No. 1. P. 68.

1 Heuman S. Kistiakovsky. The Struggle for National and Constitutional
Rights in the Last Years of Tsarism. Cambridge (MA): Harvard University Press,
1998. P. 74.

'7 Lohr E. The Ideal Citizen and The Real Subject in Late Imperial
Russia // Kritika. 2006. Vol. 7. No. 2. P. 192.
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1909 r. 3HaKOBOTO COOpPHMKA CTATEN O PYCCKOW MHTEJUIMTEHIIUU, aBTO-
pamu kotoporo osutu [1.6. Ctpyse, b.A. Kuctsikosckuii, A.C. M3roes,
H.A. Bepusies, C.JI. ®pank u ap.'*

Pycckast mmubepanbHas ¢umocoduss mpaBa BTOPOU ITOJTOBUHBI
XIX — nHavana XX BB. B JIMLIE €€ BbIAAIOIIUXCSI TEOPETUKOB «CTapo-
ro» u «HoBoro» nubepanusma b.H. YUwnuepuna, B.C. ComnoBbeBa,
JI.N. Ietpaxunkoro, I1.1. Hosropoauesa, b.A. KuctakoBckoro mc-
cjenoBaHa B (pyHAaMEHTaJIbHOI MoHOrpaduu A. Banuikoro'.

H3zyueHue mpobieMbl 3aKOHOAATEIbHOTO 3aKPETIICHUS ITpaB ye-
JIOBEKa B poccuiickoii ucropuorpaduu Havanoch B 1990—2000-x ro-
nax. OtmenbHbIe acleKThl 3aKOHOTBOPYECKOM EATETbHOCTH OPraHOB
Biactu Poccun B 00J1aCTH 3aKperieHHs TIpaB M CBOOOT IMYHOCTH T10-
JIYYWJIN OTpaXkeHue B paboTax 1Mo UCTOPUU MPAaBUTEIbCTBEHHOM MO~
TUKH JOPEBOJIOIMOHHON Poccu yueHBIX meTepOypreKoil nCTopuye-
ckoit mkoJbl, mpexzae Bcero P, Tanennna n b.B. Anansnya®, a tak-
Ke B paboTax MO MCTOPMHM IIPEACTaBUTEIbHBIX OPTaHOB BJIACTHU
A.Tl. boponuna u B.A. lemnna?'.

Oco06o cnenyet orMeTuth ouepk B.B. IllenoxaeBa «MHCTUTYTHI
Ipa’kIaHCKOIo OOIIECTBA U MPAaBOBOTO TOCYyIapCTBa» B U3MaHHOM IO
ero penakiiuei KoJJIeKTUBHOI MoHorpaduu «Mozenn o01IeCTBeHHO-
ro nepeyctporiictBa Poccun. XX Bexk» (M., 2004), roe naHa oO1as xa-
paKkTepUCTUKA pa3pabOTaHHOTO KaaeTaMu IMaKeTa 3aKOHOIIPOEKTOB,
rapaHTUPOBABIIMX TIpaBa JMYHOCTU U CIIOCOOCTBOBABIIMX JIEMOKpPa-
TU3aLMU poccuiickoro obiiecta Hayana XX B. [IpoGiema rpas yesio-
BeKa B 3aKOHOTBOPYECKOM NeATETbHOCTH KOHCTUTYIIMOHHO-IeMOKpPa-
TUYECKOW mapTuu paccMorpeHa Takxe 1. B. ApoHOBbIM B MOHOTpaduu

18 Read C. Religion, Revolution and The Russian Intelligentsia, 1900—
1912. The Vekhi Debate and Its Intellectual Background. Totowa (NJ): Barnes
and Noble, 1979.

19 Walicki A. Legal Philosophies of Russian Liberalism. Oxford: Clarendon
Press, 1987.

2 Ananvuy b.B., Taneaun P.III. Cepreii FOnbeBuu Butre u ero Bpems.
CI16.: U3n-Bo «[Imutpuii bBynanun», 1999; cMm. TakKe pasnesnbl yKa3aHHBIX aB-
TOPOB B KOJUIEKTUBHOU MoHOTpaduu: Bracts u pedopmbr. OT camonepkas-
Hoit k CoBetckoit Poccun. M.: Onma-TTpecc Dkenubpuc, 2006.

2! Bopooun A.II. TocynapctBeHHbIi coBeT Poccuu (1906—1917). Kupos:
Bstka, 1999; Jemun B.A. TocynapctBenHast Jlyma Poccuu (1906—1917): mexa-
HU3M GYHKIIMOHUpoBaHUs. M.: Poccuiickass moauTudeckast SHIIUKIOTISIUST
(POCCIIDH), 1996; On ace. Bepxusist nanata Poccuiickoit ummnepun. 1906—
1917. M.: POCCII®H, 2006.
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«3aKOHOTBOpYECKasl NesATEIbHOCTh poccuiickux ymbepaioB B locy-
napctBeHHOM myme (1906—1917 rr)» (2005 ).

CocTosTHIE IIPAaBOBOTO PETYINPOBAHMS B chepe OCYIIEeCTBICHUS
(byHIaMeHTaIBHBIX ITpaB 1 CBOOOI TMYHOCTH B Poccuut 661710 paccMmoTpe-
Ho A.C. TymanoBoii (cBOOOmBI COH0O30B M cobpanumii)®?, A.A. Cado-
HoBbIMZ, A.A. Jopckoii** u B.K. ITunkeBuuem> (cBoGOIa COBECTH),
J.B. bepe3oBckuM (Ha mpuMepe mpaBa COOCTBEHHOCTH U IPYTUX UMY~
LIECTBEHHBIX IIpaB)?.

[TpoGaemMaTrKa MpaBOBbIX YUEHUI O MpaBaxX U CBOOOIAX TUYHO-
ctu XIX — Hauana XX B. B TOIt WM MHOI Mepe Obljla 3aTpOHYTa B paM-
Kax M3y4eHUs MCTOPUU POCCHICKOTO KOHCTUTYIHMOHAIM3Ma
(M.A. Kpaseu, O.A. Kynunos, A.H. Meaymesckuii, E.A. Ckpunuien
u ap.), ucropuu audepanusma (.B. ApoHos, A.B. Toronesckuii,
B.B. JleontoBuy, JI.1. HoBukosa, M.H. Cuzemckas, K.@. Illammmio,
B.B. IllemoxaeB m np.), mctopmu KoHcepBatm3aMa (A.C. Kapros,
M.H. JlykbsiHoB, A.B. PenmHUKOB 1 1Ip.), UCTOPUU MPABOBOI MBICIIU
Poccum (B.1O. barnacapos, E.I". barosia, A.JI. Bacun, C.b. [tymraueHko,
C.A. TInymkosa, B.J. 3opbkuH, B.H. Kopues, A.B. Kophes,
O.A. Kymunon, 9.B. Kysnenon, A.C. Kynunwsa, H.A. Kynpwi,
A.B. Ilonskos, C.A. [IaTkuHa u np.).

Oco60 otmetuM moHorpaguu B.H. Kopuesa u O.A. KynuHoBa,
MOCBSIIIEHHBIE BO33PEHUSIM Ha FOCyIapCcTBO HauboJjiee U3BECTHBIX JIU -

2 Tymanosa A.C. TlepBast pyccKasi peBOJIIOLIMS U TIPOBO3IJIAIIIEHUE CBOOO-
IIbI CO1030B M cobpanmii // OreuectBeHHast ucropust. 2005. Ne 5. C. 33—47; Ona
ace. TpaxkmaHckue cBOOOIBI B 3aKOHOTBOPUECKOM AesTelbHOCTH [ocymapcTBeH-
Hoit [lymsl nmrepatopckoit Poccuu (B coaBTopctBe ¢ A.A. CadoHOBBIM) //
M3BecTust BhICIINX y4eOHbIX 3aBeaeHuit. [TpaBoenerue. 2006. No 3. C. 4—17,;
Ona xce. O0IIeCTBEHHBIE OPraHM3AlN U pyccKas myosirka B Hadasme XX Beka.
M.: Hoswrii xpoHorpad, 2008.

2 Caghonos A.A. CBOGOIA COBECTH M MOJIEPHU3AIUSI BEPOUCTIOBEIHOTO
3akoHonatesnbcTBa Poccuiickoit umnepuu B Hayasie XX Beka. Tam6oB: M3n-Bo
Mepmmna P.B., 2007; Ou ace. TIpoGieMbl cCBOOOIBI COBECTU U BEPOUCTIOBEIA-
HUI B OOIIECTBEHHBIX AUCKyCCUsIX Havasa XX B. // V3BecTrs BHICIIIX y4e0-
HbIx 3aBeneHuii. [IpaBosenenue. 2007. Ne 2. C. 203—211.

% Jlopckas A.A. CBoGona coBectu B Poccuu: cynp0a 3aKOHOTPOEKTOB Ha-
yana XX Beka. CI16.: U3n-Bo PTTIY um. A.U. Tepuena, 2001.

¥ [Tunkesuu B.K. BepouicrioBeanbie pedopmbl B Poccuu B Iepro iyM-
ckoit MmoHapxuu (1906—1917 rr.). M.: OO0 «AreHT», 2000.

% Bepesosckuit JI. B. TIpaBa u cBOGOIBI XuTesei Poccuiickoit uMrepuu B
MepHOJ CTAHOBJICHUS ¥ pa3BuTHst Kanutanusma (1861—1905 rr). uc. ... KaHz.
topuz. Hayk. Caparos, 2003.
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GepasibHBIX rocynapctBoBenoB XIX — Havana XX B.?7, muccepraiuio
A.B. KopHeBa 0 KOHCEpBAaTUBHOM U J1MOEpaJbHOM IOCYAapCTBOBEIE-
nun Poccun XIX — Havana XX B.%, ucciegosanue A.B. TTonsgkosa u
N.1I0. Ko3znuxuHa 00 MHTEpHNpeTalu PYCCKOU MOJIUTUKO-TTPaBOBOM
MBICJIbIO MEW MpaBoBoro rocymapcrsa”, moHorpaduu A.C. Kapriosa,
M.H. JlykbsinoBa n A.B. PertHukoBa*, mocBsiie HHbIE AHATNA3Y IOJTUTUKO-
MPaBOBOI UJEOJOITMU POCCUIACKOTO KOHCEPBAaTU3Ma U3y4aeMOro mepuo-
na. [TpaBoBbiM 1ikosiaM Poccuu pyoexxa XIX—XX BB. — MO3UTUBUCTCKOM
U <«BO3POXIACHHOIO €CTECTBEHHOIO IpaBa» — MOCBSIIEHbI PaOOThI
B.J1. 3opskuna, H.A. Kynpuiia, A.H. Menyesckoro, C.A. TTSTKUHOI,
A.B. INonsikosa n A.C. KyHuiipiHa’', a HauboJiee BbITAIOIIMMCS UX TMPe-
CTaBUTENISIM — ABYXTOMHOe n3naHue B.A. TomcuHoBa®,
IMonuTuKo-npaBoBbie BO33pPEHUSI POCCUMCKUX WHTEJIEKTYaIOB
XIX — Havanma XX B. 0XapaKTepr30BaHbl B COOTBETCTBYIOIIUX OYEpKax

¥ Kopres B.H. TIpoGyieMbl TEOPUU TOCYIAPCTBA B TMOEPAIbHOM MPaBo-
Boit Mbiciii Poccun konna XIX — Havana XX Beka. M.: U3n-Bo «tOpmutuH-
dopm», 2005; Kydurnoe O.A. PazBuTrie KOHCTUTYIIMOHHO-TIPABOBBIX TEOPUIA POC-
cuiickumu rocynapctBoBenamu B XIX — Havane XX BB. M.: Cortuym, 2000.

2 Kopnee A.B. KoHcepBaTHBHas U inbepajibHasi TEOPUU TOCYIApCTBA U
npaBa B Poccun (XIX — nauano XX BB.). luc. ... TOKT. topun. HayK. M., 2004.

¥ Moasixos A.B., Kozauxun H.FO. Pycckast TOJIMTUKO-TTPABOBAst MBICIIb U
ujest MpaBoBOTO rocynapcTsa // Biracts u mpaBo: M3 nctopum pycckoii mpaBo-
Boii MbIcin / cocT. A.B. ITonsikos, U.10. Koznuxu. J1.: Jlenusmart, 1990.

3 Kapuyoe A.C. TlpaBoBasi UIEOJIOTHsI PYCCKOTO KOHCepBaTtu3Ma. M.:
N3n-Bo «LleHTp m3narenbckux u yaeOHbIX Tiporpamm», 1999; Jlykesnoe M. H.
Poccuiickuit koncepBatuam u pedopma, 1907—1914. Tlepmb: W3zm-Bo
[Mepmckoro yu-Ta, 2001. C. 17; Pennukos A.B. KoHcepBaTuBHAsI KOHIETIIINSI
poccuiickoit rocynapctBeHHOCTH. M.: MITY «Curnanb», 1999.

31 3opeiun B.JI. TlosutuBucTckas Teopusi paBa B Poccun. M.: M31-Bo
MockoBckoro yH-ta, 1978; Kynpuy H.4. V3 wctopum rocymapcTBEHHO-
MpaBoBOil MbICaU nopeBotolinoHHO Poccun (XIX B.). M.: U3n-so MY,
1980; Medywesckuii A.H. Victopust pycckoii conronoruu. M.: Beictias rko-
na, 1993; On ace. [lemoxpaTuisi M aBTOpUTApu3M: Poccuiickuii KOHCTUTYLIMOHA-
J3M B cpaBHUTeNbHOU TieperiekTrBe. M.: POCCIIOH, 1998; [Tamxuna C.A.
Pycckas Oypxkya3Hast ipaBoBasi uneosiorusi. YaeoHoe mocobue. M.: BIO3MU,
1980; [lloasxos A.B. «Bo3poxkIeHHOEe ecTeCTBeHHOe IipaBo» B Poccum:
Kputnieckuii aHaim3 oCHOBHBIX KOHIeTIniA. Juc. ... KaHa. opua. Hayk. JI.,
1987; Kynuywin A.C. Teopust ecrecTBeHHOTO TpaBa B Poccuu: uctopus u co-
BpemeHHOCTb. Kypck: M3n-Bo Kypck. roc. yH-Ta, 2006.

32 Tomcunos B.A. Poccuiickue npaBoBenbl XVIII—XX BekoB: Ouepku
KU3HU U TBOpUecTBa: B 2 T. M.: 3epuano, 2007.
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BoiLeaiieit B 2005 . B uznarenabcTBe «Poccuiickast MoJuThYeCKask SHIM -
kionenusi» DHuukoneanu «OouiectseHHast Mbicab Poccun XVIII — Ha-
yaia XX Beka» (0TB. penaktop B.B. XKypasnes). [1epen untarenem pa3Bo-
pauMBaeTcsl TaHopaMa JIOPEBOJIOIIMOHHBIX POCCUICKMX TPABOBENOB:
IOPUCTOB CTapILIETO MMOKOJIEHUSI, TTPUHAIEKABIINX K TOCYIapCTBEHHOI
wikosie (b.H. Yuuepun, K. [I. Kasenun, A.Jl. IpanoBckuii), ux 6ojee Mo-
JIOIBIX KOJIJIET TI0 IIPAaBOBOMY «II€XY», IIPUHAIJICKABIINX K COLIMOIOTITIE-
ckomy HarpasieHuto B ropucnpyaeHuuu (H.M. KopkyHos, C.A. My-
pomies, M.M. KoBasneBckuii), MpeacTaBUTENEN IIKOJbI «BO3POXAEHHO-
roecrectBeHHoro rpasa» (B.M. IecceH, b.A. Kuctsikosckuii, C.A. Kotsi-
pesckuit, I1.1. Hosropoaues, E.H. Tpy6elikoii), TEOpeTUKOB 10puanye-
ckoro no3utuBusMa (C.B. TTaxman n [L®. IllepiieHeBY) M OCHOBOIIO-
JIOXHUKA ncuxosoruyeckoii reopuu npasa B Poccuun JI. . Tletpaxuiikoro
u np. OCHOBHAs 3aciiyra B pa3paboTKe JTaHHOU MPOOIeMbl TIPUHAIJIEKUT
JIoKTOpy hunocodckux Hayk, rnpodeccopy A.H. MenyiieBckomy, Haru-
caBIlIeMYy TIOJIABJISIIONIEe YMCIIO OMorpauecKrx OUepKoB O I0pUCTaX, a
TaKKe BOCCO3MIABIIETO B OTAEIBHBIX CTATHSIX SHIMKIIONEANU («Iapia-
MEHTAPU3M», «KOHCTUTYLIMOHAIN3MY, «(DeepaInu3M», «IIPaBOBOE rocy-
JAPCTBO», «IPAXTAHCKOE OOLIECTBO») MOHSTUNHBIA DS TMOJIUTUKO-
IPaBOBOV TEOPUU POCCUINCKOTO KOHCTUTYLIMOHAIM3MA.

PekoHCTpyKIMSI pOCCUIICKOTO KOHCTUTYIIMOHAIM3MA TI0 BO33pe-
HUSIM €ero BblAaroluxcs ujaeosnoroB — topucroB C.A. Mypomiiesa,
H.M. KopkyHosa, JI.U. Tlerpaxumkoro, I[1.1. Hosropomuesa, ®.®. Ko-
komkuHa, B.M. Teccena, M.A. Octporopckoro, b.A. KuctsikoBckoro,
C.A. KoTJIIpOBCKOr0) OCYILECTBJIEHA B HEAABHO BBILIEAIIEH MOHOTpa-
¢uu A.H. Menymesckoro «Jluanor co BpeMeHeM. Poccuiickue KOHCTH-
TyuMoHanucTbl KoHa XIX — Havana XX Beka» (M.: HoBblit xpoHorpad,
2010). B xHuTre aHATM3UPYIOTCS B3Il YKA3aHHBIX YYEHBIX Ha MPaBo-
BOE TOCYIapCTBO, TPAXKAAHCKOE O0LIECTBO, KOAU(MUKALIMIO TTpaBa, aBTO-
pUTapu3M, JeMOKpaTuio, denepainim, MOIUTUIECKUe MapTun, TipaBa 1
CBOOOJIBI 'pask/iaH U 1., UX y4acThe B pa3pabOTKe HOBOM TEOPETUUECKOI
TapasiuiTMbl B IOPUCTIPYIEHIIMU, 2 TAKXKE BJIMOEPabHO-KOHCTUTYIIMOH -
HOM JIBMXXeHuU Hauana XX B. MeaylieBCKUi yKa3bIBaeT, UTO HAXOS-
muxcs B pokyce ero BHUMAHUS MPEACTaBUTENEl pOCCUNCKON 10pU-
CTIpY/IEHIIMY Havajia TPOIIJIOTO BeKa O0beqnHsIIa TTPUBEPXKEHHOCTh
JMOepabHON TapalurMe MpaBOBOTO TOCYIApCTBA, MPEACTABIISIBIICH
c00O01i B TO K€ BpeMsl CTpaTeTHIO MOJAEPHU3AIINYU Oe3 PeBOJIIOLINH, T.C.
repexoja OT COCJIOBHOTO O0IIECTBA K TPAXXIaHCKOMY U OT aOCOJTIOTU3-
Ma K ITpaBOBOMY (KOHCTUTYLIMOHHOMY) TOCYIapCTBY.
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Bsedernue

Ddunocodust KOHCTUTYLIMOHAIM3MA, KaK 3apyOesKHOTO, TaK W
POCCUIACKOTO (TOPEBOIIOIIMOHHOTO I COBPEMEHHOT0) CTajia TEeMOM J4eT-
BePTHIX (PHUI0CODCKO-TPaBOBLIX UTeHUI MamMaTu akagemuka B.C. Hep-
cecstHIa®,

CoObITHEM JJ151 UICTOPUKA ITPaBOBOI1 MBICIIU SIBJISIETCS HEaBHUI
BBIXOJ B CBET B M3IATCILCTBE «Poccuiickas ImoauTuyecKasi SHIIMKIIO-
neausi» 119-toMHol «brbaMOTEKM 00LIECTBEHHOM MBIC/IU C IPEBHEN-
IINX BpeMeH a0 Hadaja XX Beka» (TIpeacenareib W3NaHUS —
JILA. Onénkun, conpencenatenu — A.K. Copokun u B.B. Illenoxaes),
BoOpaBIlIeil B ce0s Tpyabl HanOoJee SIPKUX POCCUNCKUX IOPUCTOB BTO-
poii mojoBuHBI XIX — Hauyana XX B. 1 coepKalleil ouepKu UX KU3HU U
nmeaTebHOCTH. B mx umcne coumnenus B.M. Teccena, C.U. Tec-
cena, K.I. Kasemuna, B.A. KuctsikoBckoro, M.M. KosaneBcko-
ro, H.M. Kopkynosa, ®.®. Kokomkunna, C.A. KorisipeBcKoro,
C.A. Mypomuesa, I1.1. Hosropoauesa, JI.W1. IleTpaxkuikoro.

CyliecTBeHHBII MHTEpEeC M MCCenoBatesis IpaB deloBeKa
npencTasuseT u3nanHbii B 2009 . B n3narenbctBe « Hopmar sHIMKII0IE-
ITIEeCKUI CJIOBAph 110 HAIIIe TeMaTHKe, B peIaKIIMOHHBII COBET KOTOPO-
ro Bouwu C.C. AnekceeB, C.U. Iymikosa 1 A.I1. CeMUTKo. ABTOPBI CJ10-
Bapsl ONpeaessiioT conepxanue 6osee 500 MOHITU, CBSI3aHHBIX C U3yYe-
HUMEM IpaB YeJoBeKa B TEOPETUKO-UCTOPUIECKOM, (DUI0COMCKOM U T10-
JINTOJIOTMYECKOM acIieKTax, a TAKxKe [0 OTpacjisiM mmpaBa’.

Mexny TeM KOMILIEKCHOTO MCCIIeOBaHUS NHCTUTYTA IIpaB ye-
noBeka B Poccuiickoii umriiepun BTOpoii monoBuHbI XIX — Havana
XX B., UX TEOPETUUYECKOM pa3pabOTKM 1 3aKOHOIATEIHHOTO 0OecITeue-
HUSI HU B POCCUICKON, HU B 3allaJlHOW UCTOPUYECKOMN 1 MPaBOBOU Ha-
yKax 0 CUX IOp MpeAnpuHsaTo He Obl1o. HacTosiass paboTta cTaBUT
CBOEH 3a1aueii BOCIIOJIHUTD JAHHYIO JIAKYHY.

McToyHukoBy1o 0a3y MCCaea0BaHUSI COCTABIISIIOT TIPEX]Ie BCEero
COYMHEHUS pPOCCUICKHUX ITPABOBEIOB YKAa3aHHOTO MepHoIa — CITeIra-
JIUCTOB B 00JIaCTU Teopuu U unocoduu mnpasa, rocyiapCTBEHHOTO U
aIMUHUCTPATUBHOTO IpaBa, UCTOPUH MpaBa, B KOTOPHIX MPeICTaBIIe-
HBI CYKIEHUS O TIPOMCXOKICHUM W COACPXKaHUM ITpaB M CBOOOI JIMY-
HOCTH, WX THUITOJIOTUM, POJIM MyOJIMYHOM BJIACTH B MX OOECIIEUCHUH,

3 dunocodust MpaBa ¥ KOHCTUTYILIMOHATU3M // MaTepuaibl YeTBePThIX
dunocodbcko-mpaBoBbIX uTeHMit mamsaty akaa. B.C. Hepcecsnna. 2 okTsa6ps
2009 . Mocksa. M.: UactutyT rocynapcrsa u nmpasa PAH, 2010.

3% TlpaBa 4ejioBeKa: SHIIMKIONEIUYECKUI COBapb / OTB. peil.
C.C. Anekcees u 1p. M.: Hopma, 2009.
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MIPOaHAIM3UPOBAHbBI OTAEIBHBIC BUABI IIPaB U CBOOOM, OXapaKTepH30-
BaHbl OCHOBHbIE BEXM MX 3aKOHOIATE/IbHOM pa3paboTKu U obecreye-
Hus B ctpaHax EBpomnbl, CIIIA u B Poccuiickoit umrepuu.

B xome paboThI HaJ KHUTOM IMpOaHAIN3UPOBAHbBI JOKYMEHTBI TO-
cyIapcTBeHHBIX yupexkneHuii (CoBeta MUHUCTPOB, [ocymapcTBeHHOM
aymbl, TocynapcTBEeHHOro COBETa), y4aCTBOBABLIMX B pa3paboTKe 3a-
KOHOJIaTeJIbCTBA O MpaBaxX U CBOOOJAX POCCUMCKUX MOIIAHHBIX B Ha-
yaje XX B., @ TAK:KE TOKYMEHTBI MOJIUTUYECKHUX MapTUid, MPEICTAaBUB-
IIMX CBOM 3aKOHOIATEJIbHBIC MPOEKTHl W IPEMIOKCHUS IO ITOBOAY
ocyliecTBiieHus: B Poccumn mpaB M cBOOOI JIMYHOCTH, COAEpKaIue
OLICHKU IPAaBUTEJIbCTBEHHBIX 3aKOHOIIPOEKTOB U MPAaBOIPUMEHUTEIb-
HOI IIpaKTUKU B JTaHHOU cdepe.

HamMu OBITM M3ydeHBI TAaKKe HOPMATHBHO-TIPABOBBIE AaKThI,
ompeeisiole CoaepXaHue IpaB U CBOOO JIMYHOCTU, COOpaHHbIE B
ITonHOM cobOpaHuu 3akoHOB Poccuiickoit mmriepuu TpeTbero msaa-
Hus, B CBoze 3aKoHOB Poccuiickoit mmmiepun penakiuu 1906 r., a Tak-
K€ B CBOIHBIX M3IAHUSIX 3aKOHOB, UMITEPATOPCKUX YKA30B M BEIOM-
CTBEHHbBIX [IOCTAHOBJICHMI1, OTHOCSILLIUXCS K ITPaBaM POCCUMCKMX IO/~
naHHbIX, moa pexakuuein H. . JlazapeBckoro, JI.M. PoroBuHa u ap.

Hcronb30BaHbl TaKKe MaTepUaibl YACTHOTO TTPOMCXOXKICHUS —
MeMyaphbl, THEBHUKH U TIepeIrcKa TOCYIapCTBEHHBIX M 00IIeCTBEHHBIX
JesiTeNIeil, IIPOIMBAIOIIME CBET HA CKPBIThIE B O(ULIMATbHBIX JOKYMEH-
Tax CIOXETHI, CBsA3aHHbIE ¢ (hopmMupoBaHueM B Poccum nHavama XX B.
WIEOJIOTUH TIpaB M CBOOO JIMYHOCTHU, 3aKpeIIEeHUEM MpaB 1 CBOOOI B
POCCUIACKOM TIpaBe M 3aKOHOOATEILCTBE, OTHOIICHUEM K 9TOMY MHCTH-
TYTY Pa3JIMYHBIX OOILECTBEHHbBIX U IOJUTUYECKUX AesTeNei U T.I1.

%k 3k ok

ABTOpBI BBIpAXKalOT TIPU3HATEIIBHOCTH BCEM, Ojaromapst KOMy
MAHHOI KHUTE JOBEJOCh YBUAETH CBET. DTO CHEIMATUCTBI-3KCIIEPTHI
Briciieit 1m1Konabpl 3KOHOMUKU, PEKOMEHAOBABIIME PYKOINUCh K M3aa-
HUI0, cOoTpyaHuku M3narenbckoro noma BIIID, moaroroBuBLINe KHUTY
K m3gaHnio. OCOOEHHO XOUETCSI OTMETUTH KPOITOTIMBYIO M OTBETCTBEH -
Hyl0 paboty 3aBenyouiei penakuuvein E.A. bepexxHoBOI U pepakTopa
M.C. KoBaneBoii, «OMneKaBIINX» JTaHHYIO PYKOITMChb Ha BCEM MPOTSI-
JKEHUM €€ MOAroTOBKM K Tevatu. OTaenbHasi 6JaromapHOCTb HALLMM
peueHseHTaM — Tmipodeccopy BIID, nokrtopy dunocobckux Hayk
A.H. Menymesckomy, npodeccopy C.-IletepOyprckoro yHuBepcuTeTa
MB/I Poccun, nokropy ropuandyecknx Hayk H.C. HukHuk 1 nekaHy ¢a-
Kyabreta npasa BILD, kanaunaty ropuanyeckux Hayk E.H. Canbirnny.
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[naBa 1

TEOPETUKO-METOA0JIOT'MYECKUE
ACMNEKTbl USYYEHUSA UHCTUTYTA
NPAB YEJIOBEKA B COBPEMEHHOM
POCCUNCKOMN NPABOBOUW HAYKE

1.1
NMpaBoBas CyWHOCTDb
MHCTUTYTa NpaB YenoBeka

[IpaBa yemoBeKka — BaxKHBIN MTHCTUTYT COBPEMEHHOTO 1paBa. [1pobieMer
TIPaB YeJIOBEKAa M3YJIar0TCs IOPHUCTAMU B paMKax 00IIei TeOprH rocynap-
CTBa U TIpaBa, NCTOPUHU TOCYyIapCTBa M IIpaBa, Ha YPOBHE OTPACICBBIX
OPUIMYICCKIX TUCIUTIIAH (KOHCTUTYIIMOHHOTO, aTMUHUCTPATUBHOTO,
TpakIaHCKOTO, YTOJIOBHOTO TIpaBa M ap.). B HacTosIee BpeMst mpobire-
MaTHKa MpaB YeJI0BeKa IIPHoOpelia CTaTyC MHTETPAIbHOTO HATIpaBICHUS
IOPUIMICCKIX MCCICIOBAHMII, BaXKHOTO I JATbHEUIIIETO Pa3BUTHUS
TEOPETUYECKOI0 1 OTPACIEBOIO IMPAaBOBEAECHNs .

K gmciay coBpeMeHHBIX pOCCHIICKIX TEOPETUKOB IIpaB YeIOBeKa
cJemyeT OTHECTH TaKWX YUCHBIX-IOpHCTOB, Kak A.C. ABTOHOMOB,
C.C. AnekceeB, M.N. Aonynaes, A.I. bepexno, H.C. bonmaps,
H.B. Burpyk, JI.A. Boesommu, C.A. InmoroB, JI.M. Iiryxapesa,
C.U. DirymxkoBa, E.A. Jlykamesa, I'B. Manbues, B.JI. Ma3zacs,
H.N. Mary3os, A.C. Mopnosen, .B. PoctoBimukos, ®.M. Pynun-
ckuit, b.C. D63eeB m mpyrue. PasBurme Teopuu IIpaB YeloBeKa B
Poccuu B mocieqHme mecITUICTUS TECHO CBSI3aHO ¢ MMEHEM WiIeHa-

' Caudos A.X. LluBunuzamoHHast Teopus 1paB yesoBeka // [IpaBa dye-
JIOBEKa U COBPEMEHHOE TOCyIapCTBEHHO-TpaBoBoe pasButue... C. 123;
Inyxapesa JI.H. CoBpeMeHHBIe TIPOOIeMBbl TeOpUHM TIpaB yesoBeka. M.: Jloroc,
2002.
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koppecnionaeHTa PAH, 3aBeayoiiieii cektopom npas uesnioeka MHcTUTYTa
rocynapctBa v nipasa E.A. JlykaieBoii. B moarorosieHHoMm B 1999 r. aB-
TOPCKUM KOJUIEKTHBOM ITO1 pyKoBoiacTBoM E.A. JlykareBoii mepBoM B
POCCHIICKOM opuanyecKoi jureparype ydeoHuke «[IpaBa yenoBeka»’
TeopMsi NpaBYeIOBeKa MOJTyd1ia CBOE pa3BUTHE M yrTyosieHue. [TosiBieHue
JTAHHOTO y4eOHWKA CBUIETEJLCTBYET O CTAHOBJICHUM B OTEUECTBEHHOM
0011Ie#t TeOpHH TIpaBa HOBOTO HAMIPABICHMST — KOMITICKCHOTO 1 MEKITHC-
LIMTUIMHAPHOTO M3YUYeHUsI TTPaB YeIoBeKa, a Takke (hOpMUPOBAHNN COOT-
BETCTBYIOIIIETO Y4eOHOTO Kypca, KOTOPBI YMTAeTCsl Ha IOPUAMYECKUX
(haxkynsreTax BeICIIMX YUeOHBIX 3aBefeHUI Poccuu.

B mocienave necaTuiieTs akTyalbHOCTb M 3HAYMMOCTD MHCTH -
TyTa MpaB YeJoBeKa CYIIECTBEHHO BO3pocya. DTO CBSI3aHO C TeM, UTO
Poccus monia mo mytu aeMokpaTudeckux pecopm, B3sia Ha ceOs
00s13aTeIbCTBA 10 COOJTIOIEHUIO TIPAB YesioBeKa, 0e30TOBOPOYHO TPH-
3HaJla OCHOBOIIOJIaraloIne MeXXIyHapOIHO-TIPaBOBBIC aKThI B JAHHOM
objactu. 22 Hostops 1991 . BepxoBHbiM coBeToM PCOCP Gbuia npu-
HsTa poccuiickas [ekmapauus IpaB U CBOOOJ YeJoBeKa 1 TpaXkaIaHu-
Ha. B Konctutyunn Poccuiickoit @enepanun 1993 1. ipaBa yeioBeKa
OB TTPU3HAHBI €CTECTBEHHBIMU M HEOTUYKIaeMbIMH, UTO O3HAYACT,
YTO OHM JaHbI YEJOBEKYy C MOMEHTa €ro POXIEHUs, COOJIOIEHUE X
00s13aTeIbHO JUISI BCEX, BKJIIOYAsl TOCYIapCTBEHHYIO BJIACTh, TPU3BaH-
HYI0 00ecreuuTh uX ocyiectsieHue. B Poccun yupexnaeHa 1oKHOCT
YIIOJTHOMOYEHHOTO TI0 TpaBaM YeJIOBEKa.

IIpaBa uyemoBeKa B COBpPEMEHHOM OOIIECTBE — WMHCTUTYT He
TOJIBKO IOPUINYECKMIL, HO U COLIMATbHBIN, KOTOPBI BBICTYIAET IOKa-
3aTesieM 3peJIOCTU M IIMBWIM30BAHHOCTU TOTO WM MHOTO OOIIECTBa.
[MocpencTBOM HETO OCYIIECTBISCTCS JOCTYI IMYHOCTH K TYXOBHBIM U
MaTepualbHbIM OJlaraM, peanusylorcsl ee uHTepechbl. CoOnroneHue
MpaB YeJoBeKa MMeeT MPUHIUITUATIbHOE 3HaUEeHHE JJIsT 00ecIIedeH st
0e30TaCHOCTH 1 XU3HENesTETbHOCTH YeJIoBeKa 1 00IIIeCTBa B 1IEJIOM.
B ocHOBe MHOTHMX CYyIIECTBEHHBIX KOH(MIMKTOB CETOMHS — Hapylle-
HUE MpaB YeJ0BeKa WM Hapojaa, WK TeX U APYTHMX BMECTE B3SIThIX .

OO6ecrieueHue MpaB YeJloBeKa HapaBHE C peaiu3aliuei MpUHIIU -
MOB pa3/ieieHusl BJacTeil, MPaBOBOIO CaMOOTPAaHWYECHUS ITyOJIMIHOI

? [IpaBa uesnoBeKka: YueOHUK /st By30B / OTB. pea. E.A. JIykameBa. M.:
NHO®PA-M, 1999. (B 2009 1. OH BbILIET BTOPHIM U3TaHUEM. )

3 Ananacenxo O. H. ®unocodust paB yeIoBeKa Kak 3JIeMEHT HOBOTO 1O~
JINTUYECKOTO MBIIIIEHUsT B oO6pa3zoBanuu // @unocodust oopasoanus. 2008.
Ne 3. C. 208—209.
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BJIACTU W TOAYMHEHUST TOCY/IapCTBA CTOSIIEMY HajJ HUM TIpaBy SIBJISI-
I0TCST BAYKHBIMU COCTABJISIIOIIMMHU TTPABOBOTO M COLMATLHOTO rocyaap-
ctBa. Poccuiickass @enepanus B cT. cT. 1 1 7 Koncturyuu 1993 r. 3a-
SIBAJIA O TIPUBEPXKEHHOCTH MJIESIM AEMOKPATUUECKOTO MPaBOBOTO CO-
LMaJTbHOTO rocyaapcTBa. B aToii CBS3M B 3aKOHOAATENILCTBE ObLT 3a-
KpeTUleH KOHCTUTYIIMOHHBIN TTPUHITUTT pa3eieHusT BIacTeid, COCTOSsI-
JIOCh MPUCOEANHEHNE K OCHOBHBIM MEXXTyHapOJIHBIM KOHBEHITUSIM T10
MpaBaM YeJjioBeKa U YIEHCTBO B MeXIyHapOoJAHOM CyJe 0 MpaBam ye-
JIoOBeKa U Jp.

B 1opuauueckoii Hayke rpaBa yesioBeKa CONpsraloTcs ¢ KaTero-
pueil cyObeKTUBHBIX TpaB. [IpaBa yenoBeKa MMEHYIOTCSI CyOBEKTHUB-
HBIMU, T.€. UHAWBUIYaTbHBIMU, TTPUHAJIEKAIIMMHU BCEM WIeHaM 00-
IIECTBA U KaXKJIOMY YEJIOBEKY B OTIEJIbHOCTH, TAIOIITUMU UX HOCUTEJISIM
BO3MOKHOCTH JUIsI YIOBJIETBOPEHUsI UX WHTEPECOB, MOTPEOHOCTENA,
I0JI30BAaHUA COLMAJIIBHBIMU OJ1IaraMy U Ap.

C.C. AnekceeB BBIIEISICT IBE «UIIOCTACH» TPAKTOBKU M OBITOBA-
HWMS TIpaB YeIoBeKa. YUeHbI OTMEUaeT, UTo MpaBa yejioBeka B Hanboee
0011IepacpoCcTpaHEHHOM MX IIOHUMAaHUU — 3TO «KaTEerOpUs «JIMYHOCT-
HOTO» TOpsiiIKa — CyObEKTUBHBIE TTPaBa, MIOHUMAaeMbIe KaK BO3MOXHO-
CTU KOHKPETHOM JTMYHOCTH, CyObeKTa. OOpeTeHue e IpaBamMu YesioBe-
Ka HEMOCPEACTBEHHOTO I0PUIMYECKOT0 3HAUeHUS U IeCTBUS TOCTUTa-
€TCsl, TI0 er0 MHEHUIO, TIOCPEICTBOM WX BOTUIOUICHUST B IOPUAMUYECKUX
KOHCTPYKIIMSIX ¥ CTIETIU(DUUECKUX IOPUANYECKUX IPUHITUTIAX, YTO O3HA-
YyaeT BO3BBILICHKE TPaB 10 YPOBHSI O0bEKTUBHOTO MpaBa‘.

H.N. Mary3oB onpenessieT 00beKTUBHOE MPABO KaK «COBOKYII-
HOCTb IOPUINYECKUX HOPM, BBIPAXKEHHBIX (BHEIIIHE 00bEKTUBUPOBAH-
HBIX) B COOTBETCTBYIOIIMX aKTaxX rocyaapcTBa (3akoHax, KoaeKcax,
KOHCTUTYIUSIX, yKa3aX, IMOCTAHOBIEHUSIX U T.J.)», a CYOBEKTUBHOE
MpaBO — KaK «CHUCTeMY MpaB, cBOOOJ U 00SI3aHHOCTEl IpaxaaH, 3a-
KpPeTUIEHHBIX B ICMCTBYIOIIEM 3aKOHOAATETLCTBE MU BHITEKAIOIINX U3
MHOTOYUCJIEHHBIX MPAaBOOTHOIIIEHUH, a TakkKe MPUCYIIUX WHAVNBULY
OT poxxeHusi». Takum 06pa3om, Mo CyObeKTUBHBIM MPAaBOM NTOHUMa-
eTcsl He TOJIbKO MpUHaJexaliee cyobekTy, HO U 3aBUCSIIee OT HEero
MpaBo, TOTrAa Kak OOBEKTMBHOE MPABO — 3TO MPaBO, HE TOJIHKO HE
MpuHaniexallee cyoObekTy, HO U He3aBucsllee OT Hero. PackpbiBas
I0PUANYECKOE CoiepKaHue MMOHSITUS «CyOBeKTUBHOE MPaBo», MaTy30B
TPaKTYeT ero KakK «rapaHTUPOBAHHYIO TOCYIapCTBOM MEPY BO3MOXHO-

* Anekceee C.C. JIunust mpaBa. M.: Cratyr, 2006. C. 247.
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ro (J03BOJIEHHOTO, JOMYCTUMOTO, Pa3peIEHHOT0) MOBEACHUS TUYHO-
CTH, BaXHEH LN 3JIEMEHT €€ KOHCTUTYLIMOHHOI'O CTAaTyCa»>,

TakuMm 00pa3zoM, U3HAYATBHO IMpaBa YeJOBEKa BBICTYMAIOT KaK
BO3MOXHOCTU KOHKPETHOU JIMYHOCTH, a 3aTeM KaK MOJHOKPOBHBIE
IOpUAMYEeCKUE TpaBa, objajarole BCEM HAOOPOM IOPUIUYECKUX
CPEACTB U MeXaHU3MOB. B xoae »Toro npeodpa3oBaHUs COLIMATBHO-
MPaBOBOI CTATyC pacCMaTPUBAEMOI KATETOPUH CYIIIECTBEHHO BUIOU3-
meHseTcs. [1o Mepe Toro Kak mpaBa cyObeKTa 3aKperuisiioTCs B IOpUAU-
YECKHUX aKTaX, MPU3HAIOTCS rOCYAapCTBOM U 00eCcreuuBaloTCs Cyneo-
HOW BETBBIO BJIACTU, BCTYMAIOT B paOOTY UHbIE 3BEHbS IOPUANYECKOMI
CHUCTEMbl, HAYMHAET AeUCTBOBATh OOBEKTUBHOE MPaBO, a cCaMu IMpaBa
yeJoBeKa U3 SBJAEHUN CYObEKTUBHOTO MOPSAKA BO3BBILIAIOTCS 10
YPOBHS O0BEKTUBHOTO MpPaBa.

Kareropuu «cy0ObeKTUBHOE MIPaBO» U «OOBEKTUBHOE MPABO» BbI-
JeJisiy enle apeBHepuMckue ropucthl. B XIX B. Teopuio CyObeKTHBHOTO
MpaBa UHTEHCUBHO Pa3pabdaThiBAIM HEMELIKME MPABOBEAbI, TAKHE KaK
I. Ennunek u P. MUepunr. MepuHr pazinyain abCTpakKTHYIO FOPUANYECKYIO
HOPMY (0OBEKTHBHOE TTPAaBO) U KOHKPETHOE (CYyOBhEKTUBHOE) MPaBo’.

JlaHHOe MOHATHE, KaK 3TO Oy/IeT MOKa3aHO B MOCIEIYIONIUX I1a-
Bax Hauei paboThbl, OOCTOSATEIBHO Pa3padaThIBAIOCh B POCCUMCKOMN
IOpUCTIpyAeHIMY BTOPOii ojioBuHBI XIX — Hauvana XX B. CrieLpaiuct
B objiactu rocynapctBeHHoro npasa H.M. KopkyHOB, K mpumepy, cuu-
Tajl, YTO BBISICHEHUE MOHSTUS MpaBa B CYyObEKTUBHOM CMBICTIE MpPE/I-
CTaBJIIeT COOOM «CaMblii TPYIHBIN U CaMblii CHOPHBIA BOMPOC BO BCEM
YUEHUU O MIOPUAUYECKUX OTHOLIEHUSIX»: «BiusHUe OpUAMYECKUX
HOPM Ha YCJIOBUSI OCYILIECTBJIEHUS HALIUX UHTEPECOB MPEACTABISETCS
JIOBOJILHO Pa3HOOOPA3HBIM, U pa3iuyHbie (DOPMbI BIUSHUS UMEIOT
CTOJIbKO TOYEK COMPUKOCHOBEHUS, TAK HE3AMETHO MEPEXOIAT OHA B
JIPYTYI0, 4TO pa300paTbcs B HUX U BBIIEIUTH C JOCTATOYHOW OMpene-
JICHHOCTBIO TPaBOMOYME U3 APYTUX MOCIEICTBUIN PEryJIUpPOBaHUS Ha-
[IUX MHTEPECOB IOPUANYECKUMU HOPMAMK — JIEJIO HeJlerkoe» .

5 Mamy3soe H.H. AxtyanbHble ipobembl Teopun ripaBa. Capatos: U3n-
Bo Caparos. roc. akagemuu mnpasa, 2004. C. 70, 78, 263.

¢ Hepune P. JIyx pumckoro mpasa. 4. 1. CII6.: Tum. B. Bezobpasosa,
1875.

7 Kopxynoe H.M. OGBbeKTMBHAss M CyOBEKTHMBHAsl CTOPOHBI TipaBa //
Xponantok B.H. Teopus rocynapctsa u mpaBa: Xpecromatus. M.: UHTepcTUb,
1998. C. 772.
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B coBetckuii nmepuoj mnojgeMuKa BOKPYT COAEPKAHUS MOHSITUS
«CyOBEKTUBHOE MPAaBO» U €r0 COOTHOILLIEHUS C TPABOM B 0OBbEKTUBHOM
cMbIciie Tiponoskaiachk. B Hauane 1950-x romoB B IOpUCHIPYAEHIIMU
ObLTa MpeANpPUHSITA AaXe MOMbITKA OTKA3aThCs OT KATETOPUU «CYObeK-
TUBHOE MPaBO», KOTOpas ObLIa 0ObSIBJIEHA «HE COOTBETCTBYIONIEH CO-
IUATUCTUIECKUM OTHOILIEHUSIM», BOHUKIIIEH 0] BIUSTHUEM OYpXKy-
a3Hol opuctpyaeHunu. Ha cMeHy MOHATHIO «CyOBEKTUBHOE MPABO»
MIPUILET TEPMUH «IIPABOMOYMENS,

VKkazaHHbBI DOAXOA OTpaxan 00lllee HeraTUBHOE OTHOLIEHUE
COBETCKOI IOPUCIIPYACHIIMU K MpaBaM 4YesoBeKa Kak K Oyp>Kya3HbIM
YCTAHOBJICHUSIM U aTpUOyTaM HETIOITyJISIPHOTO TOT/Ia TPaBOBOTO TOCY-
napctBa. OH ObL1 BbI3BaH nojautudeckoii curyanueit B CCCP, rae npa-
Ba YeJOBEKa JIUIIb MPOBO3IIAlIAIUCh, HO HE 00eCIIeYMBAIUChH, HAXO-
JUJHUCH B TEHU MPaB KOJUIEKTUBHBIX, OOLIECTBEHHbIX.

Hurnwmuctruueckoe OTHOLIEHUE K KATETOPUU «CYOBbEKTUBHOE Mpa-
BO» OBLITO MPEOIOJIEHO C HACTYIIJIEHUEM XPYLLIEBCKOM «OTTETEIN» , KOTAA
3alUTa MPaB U 3aKOHHBIX MHTEPECOB IPaXIaH CcTajla MPU3HABAThHCS Ca-
MocTosiTeNIbHON (pyHK1Melr COBETCKOrO TocynapcTBa. YTBEpXKICHUE
STOI KAaTeropuu B IOPUAMYECKUX MCCIEAOBAHUSX CTAIO BO3MOXXHBIM
Gsaromapsi MO3UIIMK TAKUX U3BECTHBIX MPaBoBeoB, Kak C.M. KeuekbsH
u A.A. Tluontkosckuii. K npumepy, KeuekbsiH B cBoeit padote 1959 .
W3aHNs CIIOCOOCTBOBANl YTBEPXKIEHUIO 34 «CyOBEKTMBHBIM MPAaBOM»
cTaTyca He0OXOIMMOTO TTOHATUS MPABOBOI CUCTEMBI U TTPABOBOI Hay-
ki’. Kak o MoJIHOBeCHOM M 3HAYMMOM KaTeroprK COBETCKOTO TpaBa M-
caJl 0 CyObeKTUBHOM TpaBe B Te rofabl U A.A. TTuoHTKOBCKMiA'®.

CoBeTcKue yueHbIe-IOpHCTBI OCHOBATEIBHO PA3padoTallv pasiny-
HbIE ACTMEKThI IPaB U cBOOOA TMYHOCTU B 1970—1980-¢ ronbl. B ux yucne
cnenyetr Ha3BaTh E.B. ArpaHosckyio, H.B. Butpyka, E.A. Jlykauiesy,
H.C. Maneuna, H.U. Mary3oBa, ®.M. PynuHckoro u mp.'!

8 O cocrosgHUM OpUaMYeCKUX HayK // Bompocer ¢urocodpun. 1953.
Ne 1. C. 105.

° Keuexvsan C.@. TIpaBOOTHOILEHUSI B COLMATUCTUIECKOM OOIECTBE.
M.: U3n-Bo AH CCCP, 1959. C. 48.

10 [Tuonmrkosckuit A.A. K Borpocy 0 B3aMMOOTHOLIEHUY OOBEKTUBHOTO 1
cyobekTrBHOTO TipaBa // CoBeTckoe rocynapcTBo 1 paBo. 1958. Ne 5. C. 47.

1" CMm.: Mamysoe H.H. JInaHOCTD, TIpaBa, neMoKpaTus. TeopeTniyeckue
mpobieMsl cyobekTUBHOTO TipaBa. CaparoB: M3n-Bo CapaToBckoro yH-Ta,
1972; Ilamrwoaun B.A. TocynapctBo u nuaHocts B CCCP (IIpaBoBble acTieKThI
B3anMmooTHomeHmit). M.: Hayka, 1974; Kyuunckuii B.A. JImaHnocTh, cBOOO/A,
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B xone pazpaborku u npunstus Koncrutyuun PCOCP 1978 . u
KOHCTUTYIIMOHHBIX KOMMEHTapHEB B INTEPATYpPe COBETCKOTO Meproaa
BIIEPBbIE IOSIBJISIETCSI TEPMUH «IIpaBa JIMYHOCTU», 4 TAKXKE YTOYHEH-
Hble KOMMEHTAapUU TePMUHA «KOHCTUTYIIMOHHBIA CTATyC JTUIYHOCTU».
[TpaBa TMYHOCTU B 3TO BpeMsI paCCMaTPUBAIOTCS KaK 3JIEMEHT MPaBo-
BOT'O CTaTyca JIMYHOCTY KaK MHAWBUIA, MO KOTOPBHIM MOIpa3yMeBaeT-
Cs1 COBOKYITHOCTD IPaB M 00s13aHHOCTe intia. B aTolt xapakrepuctuke
HEKOTOPBIE IOPUCTHI YCMaTPUBAIIN KITIOUEBYIO0 0COOEHHOCTb ITPAaBOBOTO
peryJrpoBaHUs; OHU TPAKTOBAJIA CUCTEMY TTpaB U 00sI3aHHOCTEN JTn1ia
KaK CepIIIeBUHY MPaBOBOI chepbl, B KOTOPOIi JIEKUT KIIIOY K pellle-
HUIO OCHOBHBIX IOPUAMYECKUX TTPOOIeM'?,

B nonsiTue «mpaBoBoii cTaTyc JIMYHOCTU (MHAUBUAA)» B 1970-¢ ro-
JIbl IOPUCTBI BKJIIOUAIM OOLIYIO MPaBOCMOCOOHOCTD, BHITEKAIOUIYIO U3
rpaXkIaHCTBa, a TAKXKE pa3IMYHbIE TApAaHTUM TIPU3HAHUS U COOTIONIe-
HUS TIPaB U CBOOOJT, 3aKOHHBIE MHTEPECHI, IOPUANYECKYIO0 OTBETCTBEH-
HocTb U 1p.'"3 [To MHeHuto [.M. bagupsiH, BaXKHBIM 3aBOeBaHUEM CO-
BETCKOTO MepUosia B pa3paboTKe MpobJeMaTUKU CyObeKTUBHBIX MpPaB
SIBUJIOCH TIOJIOXKEHME, YTO CYOBEKTUBHBIE TIpaBa 00pa3yloT He MPOCTO
COCTaBHOI 2JIEMEHT TIPaBOMOUMII B MPABOBOM OOIIEHUM, HO YTO BCE
TpaBa CyObeKTa IIPaBOBOTO OOIIEHNSI, BHE 3aBUCUMOCTH OT X BO3ZHUK-
HOBeHUsI, (HOpMBI (PUKCALIMK WIIA PeaTU3alivu, SIBJISTIOTCS IOCTOSTHUEM

mpaBo. M.: Hayka, 1978; Cmpoecosuu M.C. TlpaBa TUIHOCTU: BOTIPOCHI TE€O-
puu // Boripocsr punocodbun. 1979. Ne 4; Maseun H.C. [paxxnaHCKuil 3aKOH U
npaBa myHocty B CCCP. M.: lOpun. mut., 1981; Bumpyx H.B. OcHOBHI Teo-
pUU TIPABOBOTO TIOJIOKEHUST TUYHOCTU B COLUATMCTUYECKOM OOIIecTBe. M.:
Hayka, 1979; Pydunckuii @.M. Coumanuctuieckasr IeMOKPaTUsI U JIMYHbBIE
mpasa. M.: FOpun. mut., 1984; Jlykawesa E.A. TlpaBo. Mopaisb. Jluanocts. M.
Hayka, 1986; Aepanosckas E.B. TIpaBoBasi KyJbTypa U 00eCTieUeHIE MpaB JIUd-
Hoctu. M.: Hayka, 1988.

12CM.: Manvyes I'. B. TIpaBa TMYHOCTH: IOPUIMIECKast HOPMa U COLIMaIbHAsI
neiictBurenbHOCTD // Konctutyimst CCCP 1 ripaBoBoe ToJIoXeHWe JIMIHOCTH.
M.: Hayka, 1979. C. 50; [1paBa TMYHOCTH B COIIMATMCTIYECKOM OOIIIeCTBE / OTB.
pen. B.H. KympssueB, M.C. Crporosumu. M.: Hayka, 1981; Manseun H.C.
Ipaxxmanckuit 3akoH u ipasa muaHocTr B CCCP...; Mamysoe H. H. TpaBoBasi cu-
creMa u imaHOCTh. CapaToB: M3a-Bo CaparoBckoro yH-Ta, 1987. C. 80—86.

13 CM.: badupsn I M. TIpaBa TUMHOCTH: UCTOPUIECKKIE U TEOPETUUCCKUE
acrieKThl 000CHOBaHUsSI U TipusHaHus // TocymapcTBo u mpaso. 2006. No 8.
C. 58; a takxke: Koncturyumonnsiii cratyc suanoctd B CCCP. M.: lOpwun.
quT., 1980. C. 21-26; Bumpyx H.B. OCHOBBI T€OpUHU TIPABOBOTO MOJOKEHMSI
JIMIHOCTH. ..
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TaKOTo CyObeKTa (IpU BceM pa3HOOOpa3nuy CyObeKTUBHBIX TIPaB 0 UX
colepKaHuIO, 00beEMY U crtocobam peannsanuun)'4. Takoe Xe cyxXaeHue
ObLIO BBICKA3aHO B T€ TO/ibl, B YacTHOCTU, H.. MaTy30BbIM.

AHanM3Mpyst COCTOSTHNE pa3pabOTKN KaTerOpUu «CyObEKTUBHOE
MpaBo» B MocTcoBeTckuii nmepuoa, H.M. Marty30B akiieHTUpYeT BHU-
MaHUe Ha CJIEAYIONIMX XapaKTePUCTUKAX ITOTO OHATHS. CYyOBEeKTUBHOE
MpaBO BBHICTYIAeT BO MHOXKECTBE ACIEKTOB: KaK IpaBO-TOBEIeHUE,
MpaBO-TpeOOBaHUE, NMPABO-TIPUTSI3aHUE U TIPABO-TI0JIb30BaHUE. B 3a-
BUCUMOCTH OT CTAJUU peau3aliuu CyObeKTUBHOE MPaBO MOXET BbI-
MOJHATH (PYHKIIMIO OOECIeYeHUs OMPeAeSIEHHOTO MOJOXUTETLHOTO
TOBEICHUsT YIIPAaBOMOYEHHOTO cyObheKTa (o0ecrieueHust TUIHOM mpa-
BOBOI1 BO3MOXHOCTH), (PYHKIMIO 0becriedeHUs BO3MOXKHOCTU Tpebo-
BaTh COOTBETCTBYIOILIETO MOBEACHUSI MTPABOOOS3aHHOTO Jviia (IpaBo
Ha YyXue NeWCTBUS), BO3MOXHOCTU MPUOETHYTh K MEpaM rocyaapcT-
BEHHO-TIPUHYIUTETLHOTO BO3/ICMCTBUS B CTydae HEMCIIOJHEHUSI Mpa-
BOOOsSI3aHHOCTH .

ITo onpenenenuto E. A. JIykaiieBoii, CyObeKTUBHOE MPaBO Kak
I0puanYecKas KaTeropusi 03HavyaeT BhIpaXkKeHHbIE B HOPME TpaBa 1 3a-
KpeTUIeHHbIE B Heil: cBOOOY TTOBEIEHUST MHIWBUIA B TPaHUIIAX, yCTa-
HOBJIEHHBIX HOPMOI TIpaBa; BO3MOXHOCTb /TSl UHIWBU/IA TI0JIb30BATh-
Cs OTpeNe/IeHHBIM COLMAIbHBIM 0OJIarOM; TIOJTHOMOYME COBepIIaTh
ompe/ieIeHHbIe IECTBUS U TPEOOBATH COOTBETCTBYIOIIMX IEUCTBUI OT
JIPYTUX; BO3MOXHOCTb OOPATUTBCS B CyJ [IJISl 3aIMTHI HApYIIEHHOTO
npasa'®.

B nmpaBoBoii HayKe OoTMeuaeTcsl B3aMMOCBSI3b M B3aMMO3aBUCH -
MOCTb CyOBEKTUBHOIO MpaBa U MpaBa 0ObEKTUBHOTO (3apUKCUPOBAH-
HOTO B HOPMAaTWMBHO-TPAaBOBOM MCTOYHMKE). [Ipu 3TOM yKasbIBaeTcs,
YTO U OOBEKTUBHOE M CYOBEKTUBHOE TMPABO MPU3BAaHBI BHITIOJHSITH B
IOPUINYECKON HayKe M I0pUANYECKON MPaKTUKE CIISTYIONINe BaKHbIE
(byHKIIMU: aHATMTUYECKIE, TO3HABATEIbHBIE, TPUKIIATHbIE, COLIUATBHO-
PeryJasTUBHBIC U JIP.

IMocne mpunstus Kouctutynuu Poccuiickoit @enepanuu
1993 . mpu HEKOTOPOM DPA3TUYMU TPAKTOBOK BCE aBTOPBI CXOASTCS B

4 Baodupsn I.M. Yka3. cou. C. 58.

'S Mamysoe H. H. AxtyainbHble mpobiieMbl Teopuu mpasa... C. 84, 90,
263.

1 O611ast Teopusi paB yeiaoBeka / moa pen. E.A. JykarieBoii. M.: Hopwma,
1996. C. 35.
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IJIABHOM — B IIPU3HAHWY 3HAYCHUS TIPOBO3IJIAIICHMS TIpaB ¥ CBOOOI B
OCHOBHOM 3aKOHe TrocymapcTBa. OHM OTMEUaloT, 4To (hOPMUPOBAHUE
npaB 4yejloBeKa KaK OObeKTMBHOI pealbHOCTU IIPEACTaBISLIO COOOM
TOJJTMHHBIN TTePEeIOM B MHUPE TIPABOBBIX SIBJICHUI W MPaBOBBIX MpPeE.-
crapieHuii. CyliHOCTb TAHHOTO PEBOJIIOIIMOHHOTO COOBITHSI COCTOSIIA
B IIepexo/ie OT TOHMMAaHUS TIpaBa Kak IIpaBa BIaCTH, NCKIIOUUTEIIFHO
CUJIOBOTO SIBJIEHUS, CYTY0O BJIACTHO-TOCYIapCTBEHHOIO OOpa30oBaHMsI,
K €ro MOHMMAaHUIO KaK CaMOCTOSITEIbHOTO U BBICOKO3HAYMMOTI'O COLIM-
anbHOTO (DeHOMeHa, yOeXuIa OT MPOrU3BoJIa KaK MHCTUTYTa CBOOOI-
HOTO CaMOYTBEPXKIEHMs yeoBeka'’.

B Konctutyuunu Poccuiickoit ®@enepaunu 1993 1. BrepBbie B
3aKOHOJaTebCTBe Poccum ObLTa BhIpakeHa Wesl €CTeCTBEHHBIX, He-
OTUYXIaeMbIX TIpaB uyesnoBeka. OHa Mojydywsia 3aKpervieHue B CT. 2
Konctutyum: «YenoBek, ero ImpaBa U CBOOOIBI SIBJISTFOTCST BBICIICH
HeHHocTblo. [Tpu3HaHue, coOMIOAeHE 1 3alMTa TIpaB U CBOOOI YesIo-
BeKa U TpaxjaaHWHa — 00sI3aHHOCTh rocyaapctsa»'®, B Heil mpu3HaH
MWUHUMAJIbHBIN CTaHIApT OCHOBHBIX TIPaB U CBOOOJ YeOBEKa, CJIO-
KMBIIAKCS B MEXIYHAPOIHOM IIpaBe: COIJIACHO TOIcYeTaM CITeIda-
JIMCTOB U3 mpruMepHO 70 rpaxkIaHCKUX MpaB U CBOOOJ UesIoBeKa, Ipo-
Bo3MalleHHbIX B Jlekapaiuu 1948 . v 3aKperyieHHbIX B COOTBETCTBY-
IOIIMX MEXIYHAapOaHbIX MMakTax 1966 r., B Koncturyunu P® Bocnpu-
HsITO 0KO0J10 40. BMecTe ¢ TeM Te TipaBa 1 CBOOOIBI, KOTOPBIE TIPSIMO HE
npoBo3rianieHsl B KoHCTUTyIMM, obecrnedynBaloTcsl IpyruMM IpaBa-
MM U CBOOOIAMM, 3aKPETUIEHHbIMU B Heil. MHCTUTYT npaB U cBOOO
YyeJIoBeKa CTajl ¢ MpuHATHeM KOHCTUTYLMY IEHTPaIbHBIM B KOHCTH -
TyLUMOHHOM npaBe Poccuiickoit ®eaepanyun’.

CeromHs B IMpaBOBOM JIMTepaType HapsiLy ¢ TEPMUHOM <IIpaBa
YyeJI0BeKa» MCIOJB3YIOTCS TEPMUHBI «IIpaBa JMYHOCTH», «IIPABOBOM
CTaTyC JIMYHOCTH», «IIpaBa rpakaIaHNHa», «IIpaBa 4eJIoBeKa M rpakia-
HIHa», «CBOOOIBI UeJI0oBeKa». PazdepeMcsi B COOTHOIIEHUH YKa3aHHBIX
TOHATHH.

[ToHsTHS «ITpaBa YeJI0BeKa» U «IIpaBa JUYHOCTU» B IOPUINYECKIX
HCCIIeIOBaHUSX HEPEeNKoO He pa3nessiiores. K mpumepy, n3BeCTHbINM cIie-

17 CM.: Anexcees C.C. Ykas. cou. C. 248; Mamyszoe H.H. AKTyaibHbie
po6JieMbl Teopu 1ipaea... C. 256; 3opvikur B./l. KOHCTUTYLIUS 1 TIpaBa YejioBe-
ka B XXI Beke. K 15-netuto Koncruryuu Poccuiickoit @eneparnu u 60-1eTHio
Bceobeit nexkmaparuu ripas uesnoBeka. M.: Hopma, 2008. C. 215-222.

18 Koncturyuus Poccuiickoit @enepaunu. M., 1993. C. 4.

19 3oporun B.JI. Yka3. cou. C. 8.
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LIMAJTUCT B TEOPUM TPABOBOTO TojoxkeHust snuyHoct H.B. Butpyk He
BUIUT Pa3IMuuii MEXJIy IpaBaMu yeJIoBeKa 1 TipaBaMu TuaHoctu. O6a
TEPMUHA OH MCIOJb3YeT KaK CUHOHMMBI, XOTS Yalle oOpalaeTcs K
MpaBaM JJUYHOCTH, YEM K ITpaBaM yesoBeKa. BeI3BaHO 3TO TeM 00CTOS-
TEJbCTBOM, UTO MpoOeMa JUMUYHOCTHU CIYKUT B CTPYKTYpe OOIIEl Teo-
puM TipaBa OOBEAVHSIONIMM U LIEMEHTUPYIOIIMM HavyajioM. B To xe
BpeMsI Teopusl TIpaB B COBPEMEHHON €€ WHTEepIpeTaluu CIYXKUT
YTBEPKICHMIO YeTOBEKa KaK BBICIIIEl LIEHHOCTH, ero cBoOoaAbI’. MexX Ty
TEM B TPaBOBbIX aKTax HaubOoOJiee YCTOSIBIIMMCS SIBJISIETCSI TTOHSITUE
«TIpaBa YeJ0BeKa».

M3BecTHbI KoHCTUTYLIMOHANTUCT C.A. ABaKbsIH yTBEPXKIAET, UTO B
KOHCTUTYLIMOHHO-MPABOBOM CMbICJIE MOHSITUE «TMYHOCTh» LIUPE TTOHSI-
TUI «4eJIOBEK» U «TPAKTAaHUH», OXBATHIBAET 00a 3TU MOHSATHUS. ABaKbsTH
YKa3bIBAET, YTO, TOBOPSI O « IMYHOCTW», MbI TIO/IpA3yMeBaeM 1 MPUPOTHO-
€CTeCTBEHHBIE CBOICTBA, U OOIIECTBEHHBIE CBSI3M MHAMBUIA?.

C MHeHueM ABakbsiHa conuaapusupyercsd u A.C. ABTOHOMOB,
KOTOPBIA, OTTAJIKUBASCh OT (DUIOCOMCKOTO OMNpeAeseHrus] MOHSTUS
WIMYHOCTh» KaK CYObEKTa OTHOILIEHUN M CO3HATETbHOU HEsITeIbHO-
CTH, CBSI3bIBAET MPUMEHEHNE TEPMUHA «JTMIHOCTh» B TIPABE C CUTYallU-
eli, Koraa XeJaTeJbHO MOMYEPKHYTh aKTUBHOCTh YeJIOBEKa KaK CyOb-
€KTa JeSITeJIbHOCTU, CAENaTh aKIIEHT Ha LEJIOCTHOCTU U MHOTOTpaH-
HOCTHU YeJIOBeKa KaK CaMOCTOSITeIbHOTO JeSTEbHOTO CylilecTBa. B 1e-
JIOM 3Xe, TI0 MHEHWIO ABTOHOMOBA, MOHSTHE JUYHOCTU B IpaBe HE
MPOTUBOCTOUT MOHSITUIO YeJIoBeKa?,

B npaBoBoii Hayke 06CyXaaeTcs BOMPOC O Pa3IMYEeHUN MTOHSATUI
«TIpaBa YeJ0BEKa» U «IpaBa rpaxaaHuHa». OHO UMEJI0 MECTO €lle B
3HaMEHUTOU «Jlekyapallui TMpaB 4yejJoBeKa W rpaxiaaHuHa» 1789
IToHsaTue «mpaBa rpaxIaHWHa» TECHO YBSI3aHO C MPUHAIJIEXKHOCTBIO
JIMLA K ONpeaeeHHOMY TocyaapcTBy. [1paBa yenoBeka HaXOASATCS MO
3alIATON TOTO TOCYAApCTBa, K KOTOPOMY MPUHAJICXKUT JUILO, MOMI-
pa3yMeBaloT CBSI3b HOCUTENS TpaB C OMpPENEIeHHbIM TOCYAapCTBOM.
Mexny Tem IpaBa 4yeJ0BeKa CYIIECTBYIOT HE3aBUCUMO OT UX MPU3HA-

2 Bumpyk H.B. OG1i1ast TeOpusi IPABOBOTO MOJOXKEHUS TMUHOCTH. M.:
Hopwma, 2008. C. 14.

2 Asaxwsan C.A. KoncturymonHoe npaBo Poccun: B 2 T. M.: Hopwma,
2005. T. 1. C.498.

2 Aemonomos A.C. TlpaBa uesnoBeka, MpaBo3allUTHAS U TPABOOXPAHU -
TeJbHas AesiTeTbHoCTh. M.: HoBoe ureparypHoe o6o3penue, 2009. C. 44.
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HUS ¥ 3aKOHO/IATETbHOTO 3aKperieHus rocynapctBoM. [IpaBa uenoBe-
Ka — 3TO €CTEeCTBEHHbIE HEOTUYXIaeMble TpaBa, MpUHAJIEeKAIIIe
JIAILY OT poxkneHus. JIulia, KoTopble He UMEIOT CTaTyca rpaxknaHuHa (K
MpuUMepYy, Juiia 6e3 rpaxI1aHCTBa), SABISIOTCS 00JaaaTe/isiIMU MpaB ye-
JIOBEKA M He MMEIOT MpaB TpaxkIaHuHa?,

ITo yrBepxxneHuo M.U. AbaynaeBa, npaBa yejaoBeKa MPOUCTe-
KaloT U3 TaKUX HEOThEMJIEMBIX KAUeCTB YeJIOBEUECKOI JIMYHOCTH, KaK
JIOCTOMHCTBO U CBOOOJA, TOT/Ia KaK IpaBa TpakKIaHWHA OTPENESIOT
TMOJTUTUKO-TIPABOBYIO CBSI3b JIMYHOCTHU U TOCyIapcTBa. Yepe3 MHCTUTYT
rpaxkIaHCTBA UHAWBUJL TTOJIyYaeT AOTOTHUTEIbHBIE TapaHTUM 00ecTie-
YeHUS CBOMX IIPaB U CBOOOI*.

CyliecTBO pa3rpaHMYECHUS TIpaB Ha IIpaBa YesloBeKa M IIpaBa
rpakgaHWHA BBEIBOAUTCS TaKKe W3 pa3IMIUil MEXIy TpaxkIaHCKAM
0011ecTBOM U TocynapcTBoM. [IpaBa yesoBeka CUMBOJIU3UPYIOT €0
MPABOBYIO CBSI3b C TPAKIaHCKUM ODILIECTBOM, €0 CBOOOY U aBTOHOM-
HOE TIoJIe JESITeIbHOCTU KaK CyObheKTa TPakJIaHCKOTO OOIlecTBa, riae
CO3AI0TCS YCJIOBUS TSI CaMOpean3alluy TMIHOCTH, 00eCTIeueHUsT ee
ABTOHOMUU U HE3aBUCUMOCTH, T.€. IUISI peasiu3allii YaCTHBIX MHTEepe-
COB; a TIpaBa rpaXkJaHUHA OXBATHIBAIOT Chepy OTHOIIEHU I MHANBUAA C
rocymapctBoM (cdepy IMyOJUUHBIX MHTEPECOB), B KOTOPOU WHIWBUI
pacCcYMTBIBAET HE TOJIBKO Ha Orpaxk/ieHNe CBOMX ITPaB OT HE3aKOHHOTO
BMeEIIIaTeTbCTBA, HO M HAa aKTUBHOE CONIEMICTBME TOCY/IapCTBa B UX pea-
J3aumn,

Bmecte ¢ TeM HeKOTOpbIe TIPaBOBEIbl KOHCTATUPYIOT CTUPAHME
pa3IMYMii MEXIy MOHATUSIMU «IIpaBa 4eJOBEKa» U «IIpaBa IPakKIaHK-
Ha». Tak, B./I. [lepeBanioB, mpoaHaJIM3MPOBAB MEXIYHAPOIHO-TTPABO-
BbI€ aKThl, TIPABOBYIO JINTEPATypy U COBPEMEHHOE 3aKOHOIATEThCTBO
Pa3BUTBHIX CTPaH, IPUILET K BLIBOAY, YTO KATETOPUU «IIpABa YEJIOBEKA»,
«IIpaBa TpakIaHUHa» U «IIpaBa JUIHOCTU» YIOTPEOISIOTCS B OTHOM U
TOM Xe 3HaueHUU. OOBSICHSIETCS 9TO TEM, UTO B 3aKOHOIATELCTRE e
MOKPAaTUYECKUX TOCYIapCTB MTPUPOKICHHBIE TTpaBa YeJoBeKa IMOTydn-
JIV IPU3HAHWE U I0PUINYECKOe 3aKPeTUIeHUE, BBICTYIIasi OTHOBPEMEH-
HO ¥ B KauecTBe MpaB rpaxknanuHa. [1o mepe pa3BUTHSI MEeXIyHAPOI-

2 Mamysoe H.H. AXTyaibHble Tpo0aeMbl Teopuu Tpasa... C. 260—261.

2 A60ynaes M.H. TlpaBa uyenoBeKa U 3aKOH: MICTOPUKO-TEOPETUIECKIE
acrniektsl. CI16.: KOpumnnueckwuit nentp [Ipecc, 2004. C. 178.

¥ Jlykawesa E.A. TIpaBa yenoBeKa: MOHATUE, CYIIIHOCTb, CTPYKTYypa //
O61mas Teopust ipaB desnoBeka... C. 32.
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HOTO TpaBa 1 3aKOHOAATEILCTBA MTPOKMBAIOIINE HA TEPPUTOPUU TOTO
WA UHOTO TOCyIapCcTBa Julia 0e3 rpaX1aHCTBa HAXOASATCS MO I0pUC-
JUKIIMEi 3aKOHOB 3TOTO TOCYAapCTBa U MEKIYHAPOIHOTO MpaBa.

Hapsiny ¢ TepMuHOM «IpaBa yejioBeKa», B HOPMATUBHBIX aKTax
TIPUCYTCTBYET TIOHSITUE «CBOOO/IBI YesIoBeKa». TOXIECTBEHHBI I OHU
Y HeJIb3sl U O0BEIMHUTh UX B OHO TMOHSTUE — «IIpaBa U CBOOOIBI
YeJ0BEKa»?

B ropunnyeckoii TuTepatype BhICKa3bIBAIOTCS PA3IMUHbIE TOUKU
3pEHUS HA JAaHHBIA CUET. YUeHbIe, KOTOPbIE PA3AeISIOT MOHSITUS «ITIpa-
Ba YEJI0BEKAa» U «CBOOO/BI YEJIOBEKA», UCMOJIb3YIOT CAEAYIOLIYIO apry-
MeHTaiuio. OHU YTBEpXKIAIOT, YTO MPABO B 00s13aTE€IbHOM TOPSIIKE
JIOJKHO OBITh OTOOPaXeHO B O(PUIIMATBbHOM AOKYMEHTE; cBOOOAA Xe
MOXXET CYIIECTBOBaTh U 0e3 opuiraibHOro ohopMieHUs], KOTopoe,
KaK TMpaBWJIO, €€ OrpaHUYMBAET M BBOIUT B OIMpeEAeSieHHbIE PAMKM.
TakuMm oOpa3oM, TpaBaMU B JaHHOM TPAKTOBKE TPEIIaraeTcsl CUNTaTh
BO3MOXHOCTH, MIPEAOCTABISIEMbIE TOCYIAPCTBOM, a cBoObogamMu — aob-
COJTIOTHBIE TIPUTSI3aHUST YEJIOBEeKa, TPUHAUIeKAIINE EMY OT POXKICHUS
M He 3aBUCSIINE OT BOJM rocyaapctsa. [loMMMo TOTO, CTOPDOHHUKHN
pas3ziesieHus MpaB U CBOOOI YeloBeKa YTBEPXKIAIOT, UTO MPaBy COOT-
BETCTBYET aKTHMBHAsl OO0SI3aHHOCTb TOCYNAapCTBa, HaIpaBleHHas Ha
CO3[laHue YCJIOBUII peaqu3alMu IpaBa, Ha caMy €ro peajiu3aiuio.
Korna xe oTHOUIEHUS YeT0BeKa U TOCYyAapCTBA COOTHOCSTCS C MOHS -
THEM «CcBOOOAa», TOrAA O0SI3aHHOCTh Y TOCYIapCTBa MMacCUBHAasE — He
BMEIIIUBAThCS B chepy CBOOO/IBI; aKTUBHbBIE JEHCTBUS TIPEATTPUHUMAET
HOCUTEJIb CBOOOBI. [OCYTapCcTBO MOXKET B 5TOM CJIydae JUIIb 10 UHU-
HMaTuBe O0JIagaTesisi CBOOOABI MPEMSATCTBOBATH AEHCTBUIO APYTUX
CYOBEKTOB, HE3aKOHHO OIPaHUYMBAIOIIMX €T0 CBOOOLY? .

[TpoTUBHUKOM pa3nesIeHUs TTOHITUI «IIpaBa YeJIOBEKa» 1 «CBO-
60161 yenoBeka» BbicTynaeT A.C. ABTOHOMOB, KOTOPBII yTBEPKIAET,
YTO TIpaBa U CBOOOJBI YeJIOBEKA COCTABJISIIOT €IWHBI WHCTUTYT U B
paBHOIT Mepe MojJIexXaT peryJdpoBaHuI0O W 3amurte. JlaHHBIA aBTOp
MOJIaraeT, YTO B3aUMOCBS3b IIPaBa U CBOOOIbI ObLJIa yCTAHOBJIEHA UCTO-
puuecku. OHa OblTa OUEBUIHOW ellle B MEepPUON CTAHOBJIECHMS MPEI-

% [lepesanos B.JI. TIpaBa 1 cBOOO/IBI YesiOBeKa U rpaxkaaHuHa // Teopus
rocymapcTBa u tipaBa / o pen. B.M. Kopenbsckoro, B.JI. [lepeBasoBa. M.:
Hopma—MH®PA-M, 2000. C. 541.

2 Ooyxoe B.M., Yaiikur 3. B., [amues A.X. Teopusi rocynapcTsa 1 rpasa.
VuebHoe mocodue mist By308. M.: RAINBOW, 2002. C. 262—-263.
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CTaBJIEHUI O LIEHHOCTU MpaB U CBOOOM OTAEIbHOIO YeJOoBeKa, He3a-
BUCHMO OT €0 MPUHAMJIEKHOCTU K TOMY WJIM UHOMY COCJIOBUIO U TOW
uid uHow obuuHe. [lpakTrueckas xe MoTpeOHOCTh B OMpeAeeHUuU
IOPUIUYECKOrO CTaTyca UHIAUBUIA MIPU OUEBUIHONM B3aUMOCBSI3U Tpa-
Ba M CBOOOIBI MPUBEJA K TOMY, UTO yXe B akTax EBponbl u CeBepHO
Amepuku nocienHeit yerseptu XVIII B. 6€30 BCAKUX TEOPETUUECKUX
000CHOBAaHUI CTaJld YCTAHABIMBATH MpaBa U CBOOOABI YeJIOBEKa KaK
eNMHBIA UHCTUTYT?,

E.A. JlykauieBa Takke yTBEpXKJIaeT, UTO MpaBa U CBOOOABI 1O
CBOEI I0OpUANYECKO TPUPOIIE U CUCTEME TapaHTUil uAeHTUYHbL. Oba
TEPMUHA OYE€PUYUBAIOT COLIMAIbHbIE BO3MOXHOCTH YesioBeKa. Pasnnune
B TEPMUWHOJIOTUU SIBJISIETCSI TPAAULIMOHHBIM, CJIOXUBIIUMCS UCTOPU-
yecku eie B XVIII-XIX BB. UeTkoe pazrpaHuyeHre MeXIy MpaBaMu
1 cCBOOOJAaMU MTPOBECTU TPYHO €l11ie U MOoToMY, cuuTaet Jlykaiiesa, 4To
BClO cdepy MOJUTUYECKUX TIPaB ¢ TOYHO OMpPEAEIEHHBIMU MTPaBOMO-
YUSIMU UMEHYIOT Takxke cBoOogaMu. OIHAKO Ha YPOBHE KOHCTUTYIIU -
OHHOTO 3aKOHOJATEIbCTBA PA3IUYUS MEXAY KATerOpPUSIMU «IIpaBa ye-
JIOBEKa» 1 «CBOOOIBI UeJIOBEKA», TIO €€ MHEHUIO, OUeBUIHBI. JIyKaiieBa
CUMTAET, 9YTO TEPMUH «CBOOOIa» «IIPM3BaH ITOAUYEPKHYTh O0JIee IIHUPO-
K1€ BO3MOXHOCTM WHAMBUAYAJbHOTO BBIOOpA, HE OYepuMBasi KOH-
KpEeTHOTO ero pe3ybraTa: “KaxnoMy rapaHTUpyeTcsi CBOOOAA COBECTH,
cBoOona BepoucnoBeAaHusl... (CT. 28); KaxaomMy rapaHTupyeTcsl CBO-
06oma Mbicau U cioBa (4. 1 cT. 29); Kaxnblii uMeeT rpaBo cBOOOJHO
pacnopsiKaTbCsl CBOMMU CITOCOOHOCTSMU K TPYAY, BBIOUPATh PO Aesi-
TeJapHOCTU U npodeccuto (4. 1 cT. 37)”». Torga Kak TEPMUH «IIPABO»
«OMpeneisieT KOHKPETHbIE NECTBUS YeloBeKa (MpaBO y4yaCcTBOBATh
B yIOpaBJ€HUU JejJaMu TOCYylapCTBa, IpaBa u30UpaTb W OBITh
M30paHHBIM)»%.

IIpaBa yenoBeka CUMTAIOTCS B COBPEMEHHOI TeOpuU IpaBa
OCHOBOU MpPaBOBOrO CTaTyca JUYHOCTU — BaKHEWIIEH MOJUTUKO-
MPaBOBOI KAaTeropuu, HEPa3pbIBHO CBSI3aHHOU C COLMAIbHOU CTPYK-
Typoii OOIIeCTBa, 3aKOHOAATEJbHO 3aKPEIJIEHHOW TrOCylapCTBOM B

2 Ademonomoe A.C. Yxa3. cou. C. 85—86.

¥ Jlykawesa E.A. TIpaa uenoseka: moHsitue... C. 31. CxoqHast Touka 3pe-
HUST BBICKA3bIBAaeTCS TakKe B Ciemylolux paborax: Mamyzoe H.HU., Mopodo-
eey A.C. TlpaBo u ymuHocth // Teopuwsi rocymapcTBa W TipaBa / TIOA pe.
H.N. Mary3oBa, A.B. Majbko. M.: FOpucts, 2000. C. 263—319; [TpaBoBeneHue /
mon pen. C.A. Komaposa. M.: FOpucts, 2001. C. 139—144; Mapuenko M.H.,
Jepsbuna H.M. TIpaBoBenenue. M.: Topozen, 2003. C. 165—171.

32



Iasa 1. Teopemuro-memodono2uueckue acnekmol U3yHeHus: UHCMUMyma npas...

KOHCTUTYLMSIX U UHBIX HOPMATUBHO-IOPUANYECKUX aKTaX, BHYTPUTO-
CYyJApCTBEHHBIX M MeXAyHapoaHbiXx. IIpaBoBoil cTaTyc JUYHOCTU
BKJIIOYAET B ce0s1 COBOKYMHOCTb TpaB, CBOOOA M 00s13aHHOCTEN Y-
HOCTH, KaK TPakKTyeT 3TO MoHsaTtue, Hampumep, E.A. Jlykaiesa®.
B ropucnpyneH1u MOHsITUE TTPaBOBOrO CTaTyca MOHUMAETCS U LIKPE.
Tak, A.B. MajibKo BKJII0YAeT B HEIO Tak>Ke 3aKOHHbIE MHTEPECHI, Ipa-
BOCYOBEKTHOCTb, T'PaXIAHCTBO, IOPUAMYECKYIO OTBETCTBEHHOCTD,
[paBOBble MPUHLMUIIBL 1 Ap.' JIyKalueBa e TpakTyeT IpaxKIaHCTBO 1
0011YyI0 TPaBOCIIOCOOHOCTh KakK TMPEeANOChUIKM IPaBOBOro cTaTyca
JuyHoctu. KOpuanyeckyro OTBETCTBEHHOCTb OHA IMPU3HAET BTOPUY-
HBIM 3JIEMEHTOM I10 OTHOILIEHUIO K 00S13aHHOCTSIM JINYHOCTU: 0e3 00s1-
3aHHOCTH He OBbIBAET OTBETCTBEHHOCTI .

B nanHOM maparpacde Mbl OXapaKTepU30BaIl CUCTEMY KITIOUEBBIX
MOHSITHIA, CBSI3AHHBIX C pa3pabOTKOM CoJepKaHMsI TIPaB YeJIoBeKa B CO-
BpPEMEHHOI Teopuu TipaBa. Hamu 6bUTO TIOKAa3aHO, YTO TIOAXO/bI IOPH-
CTOB K MHCTUTYTY TpaB yesioBeKa (HOPMUPOBAIUCH MO/ BO3ACHCTBUEM
WICOJIOTUM U MPAKTUKKA TOCYIapCTBEHHOTO CTPOMUTENBCTBA. B HacTosi-
iee BpeMsl B IOPUAMYECKON JIUTepaType MpaBa U CBOOOABI YeIoBeKa
TPAKTYIOTCS KaK KOMIUIEKCHBIA MPaBOBO MHCTUTYT, BBIXOASIINIA 32
paMKHU KaK TeOPETUIECKOT0, TaK M OTPACJICBOTO MPABOBEICHMSI.

1.2
Cucrtema npaB, cBOOOA YenoBeka
M UX rapaHTum

B nocnenHye Tofpl B HAyYHOU JIMTEPATyPe BCE Yalile BHICKA3bIBAIOTCS
CYXIEHUSI O 3HAYMMOCTU CHMCTEMHOTO IMOAXOMA K M3YYEHHIO TpaB U
cBoOon yenoBeka®. Takoil MOIXOM MO3BOJSIET KBAIUMUIIMPOBAHHO
pa3odpathcsi B MHOTOOOpA3uK MpaB U CBOOOJ YeJIOBEKA, B UX BO3HUK-
HOBEHMH M PA3BUTHH B Pa3IMUHbIE HCTOPUYECKHE STIOXU U UX B3AWM-
HOM COOTHOILIEHUH.

3 Jlykawesa E.A. TlpaBa uenoBeka: nonsitue... C. 28.

31 OCHOBBI TOCYIApCTBA U MpaBa: yueOHoe rmocobue / mox pen. A.B. Maib-
ko. M.: KHOPYC, 2005. C. 138—139.

32 Jlykawesa E.A. TIpaBa uenoBeka: nousitue... C. 29—30.

3 CwMm., Harip.: Aemornomos A.C. Yxa3. cou. C. 69—78.
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B Hacrosiem naparpade Mbl pacCCMOTPUM ITpaBa v CBOOO/IBI Ye-
JIOBEKA CUCTEMHO, KaK COBOKYIMHOCTb B3aMMOCBSI3aHHBIX 3JIEMEHTOB,
00pa3yIoIILYIO ONPEIEIEHHYIO LIEJIOCTHOCTD. [1pr 3TOM MBI OyieM y4yu-
TBIBATh TO OOCTOSITENILCTBO, UTO MPaBa U CBOOOBI YeT0BEKA OPOpMIIS-
JIUCh U Pa3BUBAIUCH UCTOPUYECKU, OKA3bIBAIU B3aMMHOE BIIUSHUE
JIPYT Ha Ipyra, UCHBITHIBAIM TaKXKe BIMSHUE CPENbl, B KOTOPOWl OHU
(hopmupoBanuch U PyHKIIMOHUPOBAIU.

CyuiecTByonye B OpUInIecKoil Hayke Kjaccudukaluu npas u
CBOOOJI YeJI0BEKA OCHOBBIBAIOTCS Ha PA3JIMYHBIX OCHOBaHUSX. B Ha-
cTosilliee BpeMs HauboJiee paclipoOCTPAHEHHOM SIBJIIeTCs Kilaccuduka-
1S MpaB MO WX COLMAJbHOMY Ha3HAUEHUIO, HA OCHOBE BbIACICHUS
HauboJiee BaXXHBIX chep OOLIECTBEHHOM KU3HU, B KOTOPBIX 3TU MpaBa
BO3HUKAIOT U PEATU3YIOTCS, 4 UMEHHO — JIMYHOW, MOJIUTUYECKOM, CO-
LIMATIbHOM, SKOHOMUYECKON U KyJabTypHOU cdep. ComtacHO naHHOM
KnaccudUKaluu, CylIECTBYET YEThIPE OCHOBHbIE TPYTIIIBI [TPAaB U CBO-
0Ol: TMOJUTUYECKUE, COLUATBHO-9KOHOMUYECKUE, TPakIAHCKUE
(INYHBIE) U KYJBTYPHBIE, TPaHb MEXITY KOTOPBIMU JOCTATOYHO YCJIOB-
Ha, MMOCKOJIbKY BCE OHU B COBOKYITHOCTHU 00pa3yIoT LEJIOCTHYIO U €U~
HYIO CUCTEeMY OOIIIeCTBEHHBIX OTHOIICHU I,

ITon monuTUYECKUMU TIPaBaMU U CBOOOAAMU JIMYHOCTU TOHU-
MAalOTCS BO3MOXHOCTH YeJIOBEKA Ha yYaCTHUE B MOJUTUYECKOU XXKU3HU U
Ha OCYLIECTBJIEHUE TOCYJAPCTBEHHOIM BJIACTU, 0OECIEYMBAIOIIUAE €TO
MOJIUTUYECKOE CaMOOTPEETIeHUE U CBOOOIY, YIaCTUE B YIPABICHUU
rocyapcTBoM U odiectBoM. K 3Toii KaTeropuu mpaBs U CBOOO OTHO-
cATCS MPaBO Ha 00beAMHEHME (TTPaBO HA CBOOOTY aCCOLMALINIA); TPAaBO
Ha CBOOOY MUTUHIOB, IIECTBUI U JEMOHCTPALIUIA; TPaBO U30UpPaTh U
OBITh U30PAHHBIM B OPTaHbl TOCYIAPCTBEHHOU BJIACTU U MECTHOTO Ca-
MOYTIPaBJIEHUSI; TIPABO YYaCTBOBATb BO BCEHAPOIHBIX OOCYKICHUSIX U
roJlocoBaHusX (pedepeHaymax) u ap.

IMon rpaxmaHCKUMU (JIMYHBIMU) TIpaBaMU U CBOOOJAMU MOHU-
MAalOTCS BO3MOXHOCTH YeJIOBEKA, OrpaKAaloliue ero OT HE3aKOHHOTO
U HEeXeJaTeJIbHOIO BMEIIATEbCTBA B €r0 JIMYHYIO XU3Hb. DTU MpaBa
HalleJIEHbl HA OXPaHY U 3allUTY YaCTHOM cdepbl, Ha OTPAXKIEHUE aBTO-
HOMUM JIMYHOCTU. B 1IMPOKOM CMBIC/E CIOBa K AAHHOU KaTeropuu
MPUHAJIEXAT BCE MPaBa; B Y3KOM — IMPABO HA XXU3Hb, HA TUYHYIO He-
MPUKOCHOBEHHOCTh, HA HEMTPUKOCHOBEHHOCTb XWIUIIA, CBOOOIY TTe-

3 O6111as1 TEOPUSI TOCYIAPCTBA U IpaBa: AKaeMUIeCKHii Kypc: B2 T. / OTB.
pen. M.H. Mapuenko. T. 1. M.: U3n-Bo «3epuaio», 1998. C. 272—273.
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PEIOBIKEHUS M BBEIOOP MeCTa KUTEJIbCTBa, CBOOOMY COBECTH, IIPaBO
YacTHOM COOCTBEHHOCTHU U JIp.

CouuranbHO-2KOHOMUYECKHE MpaBa U CBOOOIbI — 3TO BO3MOXK-
HOCTH JIMYHOCTH B c(pepe MPOU3BOICTBA U pacIipeaesieHUsI MaTepraib-
HBIX 0J1ar, 00eCIeuYnBaoIIe YIOBIETBOPEHINE SKOHOMUUECKHUX U Y-
XOBHBIX TOTPEOHOCTE YeIoBeKa, IIpHeMIeMbIi XKN3HEHHBIN YPOBEHB.
OHu BKIIIOYAIOT B Ce04 MTPAaBO Ha TPY/L, OTAbIX, HA COLMAJILHOE O0ecTIe-
YeHMe, IMPaBo Ha 3alllUTy MaTepUHCTBA M JIETCTBA, IIPaBO Ha XUJIHIIIE,
MpaBo HacienoBaHus U Ap. PsinvccienoBaresneil OTHOCST K COLIMATbHO-
SKOHOMUYECKHUM IIpaBaM IPaBO YaCTHOI COOCTBEHHOCTH.

KynwsrypHble mpaBa 1 ¢cBoOOIbI (HanboJiee MOIoIast KaTeropust
TpaXIaHCKUX TIPaB) — 3TO BO3MOXHOCTH YeJIOBEKA ITOJIb30BaThCS OY-
XOBHBIMH, KYJIETYPHBIMHU OJIaTaMM U TOCTVKEHUSMU, TIPUHUMATD y4a-
cTHe B X co3manun. K mx 9mciry oTHOCATCS MpaBo Ha MOJyYeHHe 00-
pazoBaHMsI, cBOOOAA HAyYHOTO, TEXHMYECKOTO U XYIO0XEeCTBEHHOTO
TBOpPYECTBA U [Ip.

[pyrmel mpaB, 00beIMHEHHBIE 10 YKa3aHHOMY BBIIIIe OCHOBAHUIO,
3aKpeIUICHBI B MEXKIyHAPOIHBIX W HAIIMOHAIBHBIX JOKYMEHTAX. DTOTo
neneHus npuaepxkuBaetcst 1 Koncrurymmst P®. Xotst oHO 1 He BEIpa-
SKEHO HAIIPSIMYIO, HO JIETKO OOHapy:KuBaeTcs B TekcTe KoHcTurymm.

BrliieHa3BaHHbBIE IPYIIBI TPAB OTHOCSTCS HE TOJBKO K pa3iny-
HBIM chepaM KU3HEIeITeIbHOCTHU YeJIoBeKa, HO U K Pa3JIMUHBIM HCTO-
PUYECKUM 3I10XaM IO BPEMEHHU CBOETO BO3HMKHOBeHMUS. CyIecTByeT
moapasaecHUe TIpaB YeJIOoBeKa Ha IpaBa ITOKOJICHUI, CBSI3aHHBIC C
3TaraMu pa3BUTHUS MpaB, ¢ GOPMUPOBAHUEM IIPEACTABICHUI O Comep-
>KaHUU TIpaB, 3aCIyKMBIINX MPU3HAHKE B KaueCTBE HEOTHEMJIEMBIX.
YueHble BBIACISIOT YeThIPe MOKOJACHUS ITpaB YesloBeKa.

K mnepBomy mokojieHHIO TpaB TPAAUWLIMOHHO TPUUYUCISIOTCS
IpakmaHCKUE (JIMYHBIC) W IMOJUTUYECKME TIpaBa, 3aBOCBaHHBIC B pe-
3ynbTaTe Oyp:Kya3HBIX peBojfonuit B EBporre m AMepuke 1 3aKpericH-
HblE B MIPAKTUKE M 3aKOHOMATEILCTBE 1IEJIOT0 psifa rocynapcTs. B karta-
JIOT TIpaB IePBOTO ITOKOJICHHST BXOAAT IIpaBO Ha CBOOOMY MBICIIH, COBE-
CTU Y PEJIUTUU; MPaBO Ha PaBEHCTBO Iepel 3aKOHOM; MPaBoO Ha >KU3Hb,
CBOOOY 1 0€30IMaCHOCTb JUYHOCTH; IPAaBO Ha CBOOOIY OT IMPOM3BOJIb-
HOTO apecTa, 3aJepKaHUs U M3THAHUS, IIPaBO Ha pacCMOTPEHUE nIeja
HE3aBUCUMBIM U OECTTPUCTPACTHBIM CYIOM U Ap. B ropuanyeckoii inre-
paType 3TH IIpaBa aCCOLIMUPYIOTCS C HeTaTUBHOM CBOOOIOI — CBOOOIOI
OT BMEILIATE/ICTBA MHBIX JIUI] U TOCYAApCTBA B UX OCYIIECTBICHMIE™S.

3 Cwm.: Jlykawesa E.A. Tlpasa yesnoBeka: mousitue... C. 21-22.
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3akperieHue B 3aKOHOMATEIbCTBE CTpaH 3amnaaHoil EBpombl u
CeBepHOIT AMEPUKH TaKOTO BaXKHOTO I'PaskIaHCKOTO (JIMIHOTO) IIpaBa
KaK IIpaBo Ha CBOOOY COBECTH SIBJISLIOCH COCTaBHOM YaCThIO IIpoliecca
IBWXXEHUSI 3TUX CTpaH K neMokpaTuu. [1oOymuTeabHBIM TOTYKOM K
aToMy ObLIM OYpKya3Hble peBosolnu: Beaukas @panity3ckas 1789t
eBponeiickue peBoounn 1848—1849 rr., a Takke BoliHa 3a He3aBUCU-
MocTh B AMepuke. B AHmMu cBoboga coBecTu ObLia obecrieueHa B
Xolle <«KOHCTUTYIIMOHHOI peBomonnn» 1830-x romoB. B CIIIA B
1780-x romoB., cHaYaja B KOHCTUTYLMSIX OTAEIbHBIX IIITATOB, a 3aTEM B
bunne o mpaBax 1789 1. 6bUTO 3a(MKCUPOBAHO OTIEICHUE LIEPKBU OT
rocynapctBa. B [epmanuu cBobona coBecTy ObLla MPOBO3IIAllleHA B
nmnepckoir Koncrurynmu 1848—1849 rr. Bo ®@panuum cBoboma Be-
pOMCTIOBEAAHMSI, BILIOTh 10 (DAKTUIECKOTO TTPU3HAHUS BO3MOXHOCTHU
HeBepus, yTBepauiachk B koHue XVIII B., omHako BBUAY MOCTOSIHHOM
CMEHBI TToJIMTUYecKux pexxuMoB B XIX B. oHa siBisiiach B OoJiblei
Mepe JeKJIapaTMBHOM HOPMOI, BKIIIOYeHHOW B KOHCTUTYLMOHHBIE
xaptuu 1814 u 1830 rr., B Koncruryuio 1848 .

BakHBIM TTOTUTUYECKIM TTPABOM SIBIISIETCSI CYObEKTUBHOE M30M -
patesbHOe TpaBo, T.e. NMpaBo U30UpaTh U ObITh M30paHHbIM. B XIX B.
B cTpaHax EBpombl OBbIT pacipocTpaHeH MMYIIECTBEHHBIN IIEH3, OT-
CTpPaHSIBIIMI OT y4acTHsI B BBIOOpAX JIMII, HE MMEBIINX MMYIIECTBa
YCTAHOBJIGHHOTO pa3Mepa; Kak MpaBUI0, OH OMpPenessics UCXOAs U3
pasMepa MpsiMOro Hajora. B pa3BUTBIX CTpaHaX UMYILIECTBEHHBIN 1LIEH3
cTaJ OTMeHITh B Hauajie XX B. Bo ®paH1mm BceobIlee n30npartesib-
HOoe MpaBo ObLIO MPOBO3IJAlleHO B pe3yJbTaTe peBojounun 1848 1., on-
Hako yxe B 1850 . ObIM yCTAaHOBJICHHI eTo orpaHmdeHus. B Poccum
BceoO1Iee n30MpaTeIbHOE MpaBo ObLIO BBeaeHO BpeMeHHBIM IpaBu-
TEJILCTBOM U IMOATBEPXKIECHO MPaBUTEILCTBOM OOJIbIIEBUKOB. MexXxmy
teM, coriacHo Koncturyiuu PCOCP 1918 1., cyiiecTBoBaind KaTero-
pUM JINIL, TAIIeHHbIC N30MpaTeIbHBIX MPaB: CIYKUBIIME IO PEBOJIIO-
UM B KapaTeJIbHBIX OpraHax, MCITOJIb30BaBIINe HAEMHBIA TPYHI IS
u3Biedenus npubsuin u ap. B Koucruryuuu CCCP 1936 1. uHCTUTYT
«IMIIEHIIEB» — JIWII, JIUIIIEHHBIX N30MpaTeIbHOIO IIpaBa — yXKe IpaK-
TUYECKU OTCYTCTBOBAJ: M30MPATEIbHOTO IMpaBa ObLIM JIUIIIEHBI yMaJIH -
ILIEHHbIE 1 OTOBIBAIOIIIME HaKa3aHUE MO PEUICHUIO Cyaa.

% Cmeuxeeuu M.C. CBobona coBect: Yueb. nocobue. CII6.: U3n-Bo
C.-Tletep6. yH-Ta, 2006. C. 120—155.
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K unciry BaxHeUIMX MOJUTUIECKUX TTpaB IPUHAJIEKUT TIPABO
Ha o0benuHeHue (CBOOOJA COM030B WM accouuanuu). B [epmanuu
cB00O/Ia COI030B OblIa YCTAHOBJIEHA HAa OOIIETOCYIapCTBEHHOM YPOB-
He B 1908 . B TO xke BpeMsi repMaHCKOe 3aKOHOATENbCTBO MOABEPraao
OTPaHUYEHUSIM JICHCTBUS COI030B MOJIMTUYECKOI HAMPABJIEHHOCTHU: OT
HMX TpeOOBaIach 3asiBKa Ha YUPEKIEHUE, MX YCTaBbl U CIIMCKU YWICHOB
COO0IIAINCH AIMUHUACTPALINN, KEHIITMHAM 1 YYalllUMCs 3aTTpelagoch
BXOJIMUTh B UX COCTaB W NMPUHUMATh y4acThe B 3acelaHusx u T.a. Bo
®panunu cBodoma cor30B OblIa BBeAeHA 3aKOHOM OT 1 mtons 1901 .
OH OTMEHWJI MpeXHee TOCTATOYHO CTPOTOE 3aKOHOATEIHCTBO 00 ac-
colualusx, TpeboBaBIlee pa3pellieHus Ha UX Co3IaHue U MpeaycMa-
TpUBaBIlIee 3aKPbITHE WX MPABUTETHLCTBOM O€3 YKazaHWUSI MOTMBOB U
npaBa oboxaysoBaHusi. [1o HOBOMY 3aKOHY COI03bI MOTJIM CO3/1aBaThCsI
CBOOOIHO, 6€3 0COOOTO pa3pellieHus TPAaBUTEIbCTBA U JaXe 0e3 Tpe-
BapuTesbHOTO 3asiBieHus. [logaua 3asiBieHus Mpu3HaBajlaCh HEOOXO-
JIMMOW JUTSI COI030B, KEJIAIIMX 001a1aTh I0PUANYECKO TTPaBOCTIO-
COGHOCTBIOY.

IMpaBa 1epBOro MOKOJEHUST MPU3HAIOTCS MEXIYHAPOIHBIMU U
HalMOHATLHBIMU JOKYMEHTAMM KaK HEOTUYXIaeMble, He MOJIeKalme
orpaHuueHnIo. HekoTopsle 3amagHble CreuaJIuCThl CKIOHHBI UMEHHO
3TU TpaBa paccMaTpuBaTh B KaueCTBE COOCTBEHHO «ITPaB YeJOBEKa»,
ToJiarast, 4To TpaBa BTOPOTO W TPETHErO MOKOJIEHWIA SIBJISIIOTCSI BCETO
JIVIIb «COLMATbHBIMU TPUTSI3aHUSIMU», HATIPABJIEHHBIMU Ha Tiepepac-
TpeesieHre HAIIMOHAJILHOTO I0XO/a B MOJIb3Y COIIMAILHO CTA0bIX.

Bropoe nokojyieHre TpaB — 3TO COIMATbHO-3KOHOMUYECKUE U
KyJabTypHble TipaBa. OHU odopMUIUCh B Xone OOpbObl HApOJOB 3a
YJIyqIIIeHUE CBOETO SKOHOMUYECKOTO MOJIOXKEHUS ¥ TTOBBIIIIEHUE YPOB-
HS KyJBTYpbI BO BTopoii mosioBuHe XIX — Havane XX B. B otinuune ot
TpaB TMEePBOTO MOKOJIEHUsI C 3aKPETUIEHHBIM 32 HUMU CTaTyCOM Hera-
TUBHOU CBOOOJIBI 3T MpaBa UMEHYIOTCSI IO3UTUBHBIMU ITPABaMU, YTO
O3HAUaeT, uTo JIJISI UX pean3aliu, HallpoTUB, TPeOyeTCsl aKTUBHASI Op-
raHu3alMOHHAas U KOOPAMHUPYIOIIas Mo3ulins rocyaapctsa. st ocy-
IIECTBJIEHUST COLMATbHBIX TTPaB TOCYIapCTBY TPEOYETCsT CO3MaBaTh CO-
IMAJTbHBIE TIPOTPAMMBbI U KOHTPOJIMPOBATH UX pPeanu3aliuio.

37 Tymanosa A.C. EBporieiickoe n300peTeHre Ha pYyCCKOM MOUYBe: MHCTH -
TYTBI TPaXKIaHCKOTO oO0IecTBa B umIeparopckoit Poccuu // Wcropuko-
mpaBoBoit BecTHWK: C6. Hayd. cT. Bem. 2. TamboB: Mzg-so TI'Y wum.
I.P. Iepxasuna, 2007. C. 167—168.
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WneitHpIMM BIOXHOBUTEIISIMHA 3aKPEIUICHUS 3TOTO ITOKOJICHUS
npaB ObUTU coLManucThl. Hemaiyo poJib chirpaiu U aubepalbl: B Cly-
yae ¢ Poccueit 3170 ObLIM MpeacTaBUTENM TaK Ha3bIBa@MOTO CTaporo
(B.H. Ynuepun, K. JI. KaBenun, A.Jl. IpagoBckuii u ap.) 1 HOBOTO
(IT.N. Hosropomnes, b.A. Kuctsakosckuii, B.M. Ieccen u ap.) nube-
paym3mMa, IpU3bIBaBIINE K peOPMHUPOBAHNIO COLIMYMA Ha IIPUHITUITAX
CBOOOJIBI ¥ COLIMAIBHOTO PABEHCTBA.

B pasButhIx cTpaHax 3armagHoii EBpormbl permamMeHTamus co-
1IMaJIbHO-3KOHOMUYECKUX MpaB U cBOOO OblIa OCYIIECTBACHA 10 Ce-
peauHbl XIX B. — HayaJabHOTO 3Tara MpoBO3MIallleH!s IIpaB BTOPOTO
nokosieHus. Tak, B Benmnkooputanum u @paHLIMA TOCyIapCcTBO OCY-
1IECTBJsUIO colranbHble pyHKIMU yxe B XVIII u XIX BB., BbAeIsS
CpeNCTBa Ha CONepKaHUe TIPUIOTOB, Ha YBEJIMUYEHUE 3aHITOCTU, Opra-
HU3aIMI0 HapoaHOro obpa3zoBaHus U T.A0. [IpaBo yacTHOI cOOCTBEH-
HOCTU 3aKPeIUIsUTU MPaKTUYECKN BCE KOHCTUTYLIMU KamUTaIuCThye-
CKUX CTpaH, MpuHsSThie B XX B. YKa3bIBaJOCh, YTO COOCTBEHHOCTh
TIOJDKHA BBITIOHSTE collaibHylo GyHKIno. K mpumepy, OcHOBHOI
3akoH ®OPI 1949 r. yrBep:kmas, 4TO ITOJIb30BaHWE COOCTBEHHOCTHIO
«IOJKHO OJHOBPEMEHHO CJIYXWUTh 00lieMy Osary» (4. 2 cr. 14)%.
A Konctutyuust Anonuu 1947 r. rnacuna: «[IpaBo cOOCTBEHHOCTH
oIpeesisieTcs] 3aKOHOM € TeM, YTOObl OHO HE MPOTUBOPEUMIIO OOIIIe-
CTBEHHOMY 0J1arocoCTOsTHMIO» (4. 2 cT. 29)%.

[Inpokuit Habop MpaB BTOPOTO MOKOJIEeHUS (IIpaBO Ha TPYI, OT-
IBIX, O00pa3oBaHWE, MCEOWUIIMHCKYIO IIOMOIIb) OBIT 3aKpeIyicH B
Konctutyumu CCCP 1936 1. ColMaibHO-3KOHOMUUECKHE, a TaKXKe
KYJIBTYpHBIE MpaBa ObUIM 3aKpeTuleHbl CHavaia Bo BceoObiieli gexiapa-
1uu npaB yesoBeka (1948 1), a 3aTem B MexXIyHapoIHOM IakTe 00 KO-
HOMMYECKHUX, COLMAIbHBIX U KYJBTYPHbIX ITpaBax (1966 r.). K kartanory
MpaB BTOPOTO ITOKOJICHHWST OTHOCUJIMCH IPAaBO Ha TPy, Ha COIIMAIbHOE
obecrieueHNe, Ha OTOBIX U TOCYT, Ha 3aIllUTy MaTePUHCTBA 1 ICTCTBA, Ha
00pa3zoBaHUe, HA YUYACTHE B KYJIBTYPHO SKM3HU OOIIECTBA U JIP.

TpeTbe TOKOJIEHNE TIpaB YesioBeKa cTajio (hOpMUPOBATHCS MOCTIE
Bropoii MupoBoii BoitHbI. [1prpoaa aTuX MpaB MopoxkaaeT IUCKYCCUU.
E.A. JlykaieBa npu3HaeT UX KOJUIEKTUBHBIMU TpaBaMu, KOTOPbIE MO-
TYT OCYILECTBIISITBCS HE OTAEIbHBIM YEJTOBEKOM, a KOJUIEKTUBOM, ac-

3% Koncrutyuuu rocyaapcts Eporbl / coct. JI.A. OKyHbKOB: B 3 T. M.
Hopwma, 2001. T. 1. C. 585.

3 KoHCTUTYLIMK OypKyasHbIX rocynapcTs / cocT. B.B. Maknakos. M.:
Opun. nut., 1982. C. 252.
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couMalueil, U OCHOBBIBAIOTCS Ha COJMUAAPHOCTU CYOBEKTOB STUX
npas®. B kauecTBe mprMepa MOKHO MPUBECTH TIPABO Ha CaMOOTIpeIesie-
HUE, KOTOpoe, OyIyyur KOJUIEKTUBHBIM MTPaBOM, OCYILIECTBJISIETCS 110 BOJIE
HE OTIEJbHOTO YEJIOBEKA, a 111011 001HoCcTH. K urciy mpaB TpeTbero no-
KOJIEHMsI OTHOCSITCSI TIPABO Ha Pa3BUTHE, HA MUP, HA HE3aBUCUMOCTb, Ca-
MOOTMpeNeeHUe, TEPPUTOPUATIBHYIO LIEJIOCTHOCTb, CYBEPEHUTET, MPaBO
Ha JOCTOMHYIO XU3Hb, 3I0POBYIO OKPYXKAIOUIYIO Cpely, Ha oblee Ha-
cJeqiie YeJIOBEUYeCTBa, a TAKXKe MPaBO HA KOMMYHUKALIMIO. OCHOBBI 3TUX
TpaB 3aJI03KEHbI B MEXAyHApOIHbIX JoKyMeHTax (YcraB OpraHuzaimu
O0benuHeHHbIx Hauwii, BceoOuias nexknapauusi MpaB  4esoBeka,
Hekapanus o NpefoCTaBlIeHUN He3aBUCUMOCTU KOJIOHUAJIBHBIM CTpa-
HaM 1 Hapogam 1960 r., MexxnyHapoaHbie makThl 1966 L. 1 ap.).
3apyOexxHblii ucciaeaoBatesb P.A. MioniepcoH BbICKa3bIBaeT
6sm3koe JlykaleBoit Cy>XeH e, YTO TPEThE MOKOJIEHUE MPaB YeI0BeKa,
K KOTOPBIM MPUHALIEXKAT MPaBO HA MUP, HA 3M0POBYI0 OKPYKAIOLIYIO
cpely, Ha COLMAIbHOE Y 9KOHOMUYECKOE Pa3BUTHE, OJIMLIETBOPSIET AUa-
JIEKTUKY TTpaB YeJI0BeKa U MPaB HApPOAOB. DTH MpaBa MPUHAIIEXKAT Kax-
JIOMY YeJIOBEKY U KaXI0OMy Hapo.y, YeJOBEUECTBY B LieJToM*!.
CylecTBYIOT U APYTHE BO33PEHUS HA IOPUANYECKOE COIepXKaHUE
MpasB TpeThero nokoaeHus. Hanpumep, no mueHuto C.B. [ToneHuHoiA,
TPEThe MOKOJICHME MPaB YeJIOBEKa OXBAaThIBAET MpaBa TE€X KaTEropuii
rpaxiaaH (mereil, XeHIIMH, MOJIOAEXKH, TPecTapesiblX, MHBAIUIOB 1
JIp.), KOTOPBIE TI0 COIMATbHBIM, TIOJUTUIECKUM, (DU3NOJIOTUYECKUM 1
WHBIM TPUYMHAM HE UMEIOT PABHBIX C APYTUMU IPakIaHAMU BO3MOX-
HOCTEIl OCYLIECTBICHUST OOLIMX JJIsT BCeX JIoAel MmpaB U cBOOOA U B
CUJTy 3TOTO HYXIAIOTCS B ONPeAeIeHHOM MoaaepKKe rocynapcTsat?,
YeTBepToe MoKoJieHKE MpaB YeJIoBeKa Hauyaao GopMUpoOBaTLCS B
1990-x ronmax. Psii aBTOpOB MPUUYUCISIOT K HeMy MH(pOpPMaIlMOHHbIE
MpaBa, MoJ KOTOPbIMU MOHUMAETCS MPaBO CBOOOJHO UCKATh, MOJY-
4yaTh, IepelaBaTh, MPOU3BOAUTL U PACIPOCTPAHSITH MH(OPMAIIMIO;
MpaBo Ha UH(OpPMaLKIO 00 OKpYXalolllell cpefie, MPaBo Ha MPaBOBYIO
nHbopMmanmio u ap.* A.b. BeHrepoB OTHOCHUT K Y€TBEPTOMY MOKOJIe-

0 Jlykawesa E.A. TpaBa yenoBeka: nmousitue... C. 23—24.

4 Mrwanepcon P.A. TlpaBa 4ejoBeKa: WIeH, HOPMbI, PEalbHOCTb. M.:
Opun. nut., 1991. C. 30.

4 [Tonenurna C.B. TIpaBa XeHIIKWH B CUCTEME MPaB YeI0BeKa: MeXIyHa-
POIHBIN U HAIIMOHATBHBIN actieKT. M.: Dciad, 2000.

® Tonosucmurosa A.H., Ipyousina JI. FO. TIpaBa yenoBeka: YueOHUK. M.:
DKCMO, 2006. C. 59; Andpuarosa B.B. KOHCTUTYLIMOHHO-TTPABOBbIE OCHOBBI
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HUIO MpaB MpaBa 4yejoBevecTBa (MPaBo Ha MUP, Ha siIEpHYIO Ge3omac-
HOCTb, KOCMOC, 9KOJIOTMUYEeCKE, MH(POPMAIIMOHHBIE MpaBa 1 Apyrue)*.

B coBpeMeHHOI TuTepatype BbIACISETCS TaKKe ocobast rpyrina
MpaB 4eJoBeKa, UMeHyeMasl TUYHOCTHBIMM («COMaTUYECKUMU») (OT
rped. soma — TeJji0) MpaBaMu. DTa KaTeropusi MpaB OCHOBaHA Ha «Ipa-
Be» YeJIOBEKa CAMOCTOSITEIBHO PACITOPSIKATHCS CBOMM TEJIOM: PECTaB-
pYpOBaTh, BUAOU3MEHSITh ero U Ap. K Heil OTHOCSITCS ITpaBa Ha CMePTh,
Ha M3MEHEeHHUe M0Jjia, Ha TOMOCEKCYalbHble KOHTAKThI, TPAHCILIAHTA-
LMI0 OpPraHoB, YMOTpebieHNe HAPKOTUKOB WM TCHUXOTPOITHBIX
CPEACTB, MPAaBO Ha MCKYCCTBEHHOE PEMPOAYKTUPOBAHUE, CTEPUIIN3a-
LMI0, a00pT, 1 Aaxe HaKioHupoBanue® . [Tomuenuio @. M. PynuHckoro,
STH TIpaBa IOJIKHBI 3allMIIATh YeJIOBeKa OT YIpo3, CBA3aHHBIX C OKC-
MepUMeHTaMU B cepe TeHeTUKU YeloBeKa, OTKPBITUSIMU B 00J1aCTH
Ouosioruu (KJIOHUPOBAaHUE U JIp.)*.

[ToMrMO omucaHHBIX MOKOJEHUI MpaB yesJloBeKa B MPABOBOIA
TEOPUU BBIICISETCS TPU TCOPUU TIPaB 4esoBeKa: Kjaccuueckasi, He-
KJIacCMYecKasi ¥ MOCTHeKIaccuueckast (3T TepMUHbBI 3aMMCTBOBAaHbI
u3 punocoduu HayKu), ¢ MO3ULIMI KOTOPBIX JaHHBI WHCTUTYT MOJIY-
yaeT CBOE PaCCMOTPEHUE U 000CHOBaHMe. TaKOW MOAXO/I IMOJTYYIIT pa3-
Butue B paborax JI.. [nyxapeBoii?.

Kak yrBepxnaet JI.W. [lyxapeBa, Kaxaas U3 03HaYE€HHBIX T€O-
puil onmupaeTcs Ha ONpeAeseHHbII 00beM 3HaHUI 00 00BeKTe, orpa-
HUYeHa 0A30BBIMU TOCBUTKAMU, UMEET CBOM CXEMbI OOBSICHEHUSI U
MPUMEHSIET 0COOBII CTUIIb MbILIUTeHUs. Hanpumep, Kiaccuueckast Te-
opust OOBSICHSIET TTpaBa YeJIoBeKa ¢ MO3UIIMI MHANBUAYaTU3Ma, TpeOy-

peanu3aiuy MHGOPMALIMOHHBIX MpaB yesnoBeka B Poccuu. ABroped. nuc. ...
KaHj. 1opun. Hayk. M., 2007.

4 Beneepos A.B. Teopusi rocymapcTBa M TmpaBa: YueOHHMK. M.:
KOpucnpynunus, 2000. C. 403.

4 Cwm.: Kpyce B.H. JIndHOCTHBIE («COMATUYECKKE») IIpaBa YeJIOBEKA B
KOHCTUTYIIMIOHHOM ¥ (DUIOCO(PCKO-TIPABOBOM M3MEPEHUU: K TIOCTAaHOBKE
npo6remst // TocynapctBo u mipaBo. 2000. Ne 10. C. 43—44.

4 Pydunckuiit @. M. TpaxknaHCKKe TpaBa YeioBeKa: O0IIeTeOpeTHUECKUE
Borpocsl // [paBo v sxu3Hb. 2000. Ne 31; On sice. [1paBa uenoBeka B COBpeMeH-
HoM mupe // Mapkcusm u coBpemeHHocThb. 2000. Ne 1 (15).

47 Inyxapesa JI. . TIpaBa yejoBeKa B COBPEMEHHOM MUPE: COLUATbHO-
dunocodbckre OCHOBBI M TOCYIapCTBEHHO-TIPABOBOE peryaupoBaHue. M.:
Opucts, 2003; Ona sce. MeTononorndeckue acrieKThl pa3BUTHS TEOPUHU TIPaB
yesnoBeka // Tocynapctso u npaso. 2006. Ne 3. C. 14—19.
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€T OJHO3HAYHOCTU B Ae(PUHUIIMMU TIpaB, MPU3HAET UCTUHHBIM JIUIIIh
onHo ux onucanue. Hekitaccuueckast Teopusi paccMaTpUBaeT MpaBa ye-
JIOBEKA He TOJIbKO KaK BO3MOXHOCTU MHIMBUIA, HO U KaK OOILIECTBEH-
HbIE 3a/1a4M, TIPU ITOM YUYUTBIBAET BIUSTHAE HAYUHBIX TIPEATIOYTEHUI 1
MUPOBO33PEHUS UCCIIEAOBATENS B XOJ€ U3YYEHUS] UM CBOETO MpPEMETa,
TIPUHUMAET KaK MUHUMYM JIBOSIKOE OTTMCAaHUE TIpaB (Harpumep, ¢ Tmuoe-
PaJIbHBIX U COUMAJIMCTUUYECKUX To3uluit). [TocTHeknaccuka (coBpe-
MeHHasi Teopusi) GopMUPYETCs] Ha TTPUHIIMTIAX CUHTE3a U 1IEJIOCTHOCTH
MpeACTaBICHUN O MpaBax yeJoBeKa.

Kaxpnas Teopust mpaB yegoBeka BO3HUKAIA Ha ONPEIEICHHOM
HCTOPUYECKOM 3Tare U YTBEPXKAAAaCh B IPOLECCE KPUTUKU MO3ULIUIA
CBOEIl mMpealIecTBEHHULbI. Tak, KOHTYpbl KJIACCUYECKOW Teopuu
onpenenuauch B XVII—XVIII BB. moa BausHueM ¢Guiocodcko-
MPaBOBOI JOKTPUHBI 3amaja, B paMKax KOTOPOil MPOUCXOIUIIO Teope-
TUYECKOE OCMBICTIEHUE MTPOLIECCOB UHAYCTPUATU3ALUU U MOAEPHU3A-
MU o01IecTBa, 00OCHOBAaHUE CAMOLIEHHOCTU OTAEIbHOW JIMYHOCTU U
WHAMBUIA-COOCTBeHHMKA. HayuHoe 3HaHMe TOro rnepuoga pa3BrBa-
JIOCh B pyCJie CTPOTOrO OTPAXXEHUS OOBEKTUBHOMN peaTbHOCTH.

IMosiBneHue HeKJIIACCUYECKON Teopuu MPOU30LUIO0 B Hayaje
XX B. OHa nonojHWIa U pacliupuia NoHMMaHue oObeKTa Mpas, BBEIa
HOBYIO TPYIIIY MPaB — TpaB, MTOPOXIAEMbIX COBMECTHBIMU ICUCTBUSI-
MU psifla CyOBEKTOB (COLMATIbHO-3KOHOMUYECKUE MpaBa). HayuHoe
MBIIIJIEHUE 3TOrO BPEMEHU IMOCTYJIUPOBATIO 3aBUCUMOCTb (POPMYIH-
pyeMoii Teopuu OT UJel, YCTAaHOBOK U LIEHHOCTE, KOTOPBIX MPUIEP-
KMBAETCSd HAayYHOE COOOIIECTBO, MPU3HATIO MOMYyCTUMOU ILTIOpain-
CTUYHOCTb TPAKTOBKU TMPAB JUYHOCTU U €€ BOCIIPUSITHE C MO3ULIUIA
pa3IUYHbIX TeOpUuil (Tubepain3Ma, MapKCU3Ma, aHapxu3ma, (peHome-
HOJIOTUU, 3K3UCTeHUUAIN3Ma, NICUX0aHaln3a, MparmMatu3mMa, Ghuio-
couu XU3HU U AP.).

IMocTHeknaccuueckas Teopusl MpaB yeJoBeKa Havyauaa CKialbl-
BaThCsl MOJ BO3JAEVCTBUEM IMPOLIECCOB MIOOAIU3ALUUU B TMOCAEAHEN
Tpetu XX B. B IpOTUBOMOI0XHOCTb YCTAHOBKAM KJIACCUYECKOU U He-
KJIaCCUYECKON METOMOJOTUM OHA AEMOHCTPUPYET YEPThl KOMILIEKC-
HOCTU, CUHTETUYHOCTU, MEeXAUCIUIUIMHAapHOCTU. Ee pasButue ocy-
IIECTBISIETCSl KaK 3a CYEeT BHYTPUIMCUMIUIMHAPHOW TIEPEeCTPOKHU
IOPUIUYECKUX MOCBUIOK UCCAEAOBAHUS, TaK U UCMOJIb30BAHUS COOT-
BETCTBYIOIIE WH(pOPMAIIMM W3 CMEXHBIX TIPAaBOBEACHUIO HayK.
ITocTuxeHue cymHOCTU MpaB ceroaHs, o ciaosam JI.W. [ryxapeBsoii,
OKa3bIBA€TCSI BO3MOXHBIM Ha TOM YPOBHE a0CTpaKIUU, TIe UMEET Me-
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CTO TEOPETUYECKOe 0000IIEHUE MOHATUI IOPUCTIPYACHIIMU C KATero-
pUSIMU IPYTUX OOIIECTBEHHBIX U TYMAaHUTAPHBIX HAYK: TTOJIUTOJIOTUY,
3TUKU, UCTOPUU, SKOJIOTUU, TICUXOJIOTUH, SKOHOMUKU. KOpuanueckuit
TMOAXOM, B3ATHIA B OTHEIBHOCTU, XOTSI M OTpaXKaeT CYyIIeCTBEHHBII
aCIIeKT OBITHS TIPaB YeJIOBEKa, CIIOCOOEH OOBSICHUTD JIUIIb HEKOTOPHIE
MX 3aKOHOMEPHOCTU™.

JI.LA. TityxapeBa cuyuTaeT MOCTHEKIACCUYECKYIO TEOPUIO HAUOO-
Jiee aJeKBAaTHOM ISl OTMMCAHUSI CETOMHSIIITHENH PealbHOCTU OTHOCH-
TEJIbHO pa3BUTHS TIPaB U CBOOO/ YeJIOBEKA, BHIIEISIET TAKUE €€ OTJIN-
YUTEJIbHbIE 0COOEHHOCTH, KAK CUCTEMHOCTb U 1IeJIOCTHOCTb, YCUJIEHUE
JVHAMU3Ma, B3aMMO3aBUCUMOCTH CBsI3eil M OTHoleHMil. B pamkax
JAHHOTO TUTIA MBIILIEHUS] TIPUOPUTET OTAAETCSI OCO3HAHUIO IBOJIIO-
MU TIpaB 4YeJloBeKa, MPOTHO3MPYEMOCTH TEPCIEKTUB UX Pa3BUTHSL.
Nnest ncroprueckoil M3BMEHUYMBOCTU TPaB YeJIOBEKA COOTHOCUTCS C
MHWPOBO33pPEHUYECKUMU U 1IEHHOCTHBIMU YCTaHOBKAMU OOIIECTBa.
OcylecTBIsIeTCsl TIOMCK aIeKBaTHOTO COJEPKaHUSI HOPM U MoJeseit
MpaB YesoBeKa MyTeM o0palleHus K COLMOKYIBTYPHBIM MapaMeTpam
Pa3IMYHBIX OOIIECTB, K AUAJIOTY TTPABOBBIX M KYJIBTYPHBIX TPalUIIUi
pa3IMUHBIX KyJbTYp 1M nuBuiau3anuii. [IpaBa yemoBeka MpU3HAIOTCH,
TakKuM 00pa3oM, KOMILJIEKCHBIM M MHOTOACIIEKTHBIM COIMaJIbHO-
TYMaHUTApHBIM SIBJIEHUEM, B KOTOPOM IIpaBOBasi COCTABJISIIONIAs 3a-
HUMAET BaKHOE, HO HE LIEHTPaJIbHOE MeCTOY.

B Hacrosiiiee Bpemsi Bce TpU KOHIIENTYaTbHO-TEOPETUUECKUE
KapTUHBI TIpaB YeJI0BeKa MPOIO0KAIOT CBOE Pa3BUTHE, TIPUCYTCTBYIOT
B MCCJIENIOBAHUSIX B T€X WIM MHBIX Bapuanusix. [Ipu aTom kaxnas m3
HUX WHTEPIpPEeTUpPYeT MpaBa B OIpeiesieHHOM pakypce. Hampumep,
CTOPOHHUMKU JTUOEpaTbHBIX U HEoJUOepaabHbIX UAEH yalle odpamia-
FOTCSI K KJITACCUIECKO MOJIeJTN IPaB YeJIOBEKa, afenThl COLUaTUCTHIe-
CKOU WIIEOJIOTUM ameJUTMPYIOT K HEKJIacCUYECKOil aprymMeHTaluu,
TPUBEPKEHIIB KYJBTYPOJIOTMUECKUX U YHUBEPCATUCTCKUX B3TJISIOB
OPUMEHTUPYIOTCS Ha MOCTHEKIACCUYECKOE BUIEHUE.

TeopeTrky mpaBa U CMEHMUAINUCTHI B 00JACTU CPAaBHUTEITHLHOTO
MPaBOBEACHUS B MTOCJIEIHNE TOJIbI BCE Yallle TPUMEHSIOT K U3YUEHUIO
MpaB YeoBeKa IMBUIN3ALIMOHHBIN MOAXOM, KOTOPBI yIUTHIBAECT CBO-
eo0Opa3ne KOHIIETINI TTpaB YesioBeKa B Pa3INYHbIX LIMBUIU3ALIUSIX: B
HUCJIaMCKOM MUpe, B azuaTckux peruonax (Kuraii, Anonwus), B Tpagu-

 Inyxapeea JI. 1. MeTtomonorndeckue acrekrsl... C. 17—19.
yxap
4 TaM xe.
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HMOHHBIX obuecTBax (Munus, Adgpuka). OHU OTKa3bIBAIOTCS OT pac-
CMOTpEHMS TpaB 4YeJoBeKa Ha OCHOBE KaKOM-JIM0O0 OJHONM LMBUIM3A-
vy (K npuMmepy, TpaauLMOHHOW 3amagHOi LMBUIM3ALIMU), KaK 3TO
ObLIO MPUHSTO paHble. BHOCITCS KOPPEeKTUBBI B WAL BCEOOLIHOCTU
1 YHUBEPCAIbHOCTU €BPOIOLIEHTPUCTCKOI KOHLIETILIMU TTpaB yeoBeKa.
VrBep:kaaeTcs B3I, UTO MpaBa yeJoBeKa — 3TO (peHOMEH BceX LIMBU-
JIN3alMii, a He ONHOMN OTHeabHO B3ATOM. IlocneaHue cpaBHUTEIbHO-
MpaBOBbIE UCCJENOBAHUS MOATBEPXKAAIOT, YTO Ha YHUBEPCATbHOCTh HE
MOXKET MpeTeHA0BaTh HU OJHA KOHLIEMLMS TMpaB 4YeJ0oBeKa, BKIIIOUas
HauboJjiee U3BECTHYIO U pa3paboTaHHYIO 3anaaHyi. Bce HalmoHan b-
Hbl€ TTPaBOBbIE CUCTEMBI U MTPOU3BOAHBIE OT HUX MOJEIM TOHUMAaHUS
MpaB yejaoBeKa MPU3HAIOTCS paBHOIMpaBHbIMU. Kaxnasi KoHUenuus
MpaB YeJioBeKa TMpeAcTaBisieT CcO0OW YHUKAJbHYIO LIEHHOCTD.
ITpuzHaHue anbTepHAaTUBHBIX MOjeNell MOHMMaHUS MpaB yejloBeKa
MO3BOJISIET IOPUCTAM U30aBUTHCS OT Y3KOHOPMATHUBHBIX MpeacTaBe-
HMI eBpOIOLEHTPU3MA B 00/1aCTH IIpaB ueaoBeka™,

BosBpaliiasich K xapakTepuCTUKe pa3HOBUIHOCTEM MpaB yeoBe-
Ka, yKaxkeM Ha KjaccuguKaluio, KoTopas roapasaesisieT mpaBa u CBO-
00/1blI 110 CYOBEKTY UX peaiu3aliii Ha KOJJIEKTUBHbIE U UHIUBUAYab-
Hble mpaBa. MHAMBUAYaAIbHBIMU TIPU3HAIOTCS TpaBa, peaau3yeMble
KaXJbIM CyObEKTOM IpaBa B OTIEJbHOCTU, KOJJIEKTUBHBIMU — TIpaBa,
peaniu3yeMble MHOXECTBOM CYObEKTOB, T.€. ITpaBa Hapoja, Halliu, ac-
colLMalu.

WMHunuBuayanbHble U KOJUJIEKTMBHBIE TTpaBa pa3jnyHbI 110 CBOeH
MpUpOE, HO HEPA3PBLIBHO CBSI3aHbI ApYr ¢ ApyroM. OcyllecTBiieHUe
KOJUIEKTUBHBIX MPaB He MOXET YIIEMJISITh IpaB U CBOOOA MHAMBUIA.
ITpaBo MHAMBUIA — 3TO ECTECTBEHHOE MPABO, MPUCYILIEE EMY OT POXK-
JIeHUs1, OIHA U3 TJIaBHbIX LIEHHOCTE! yeaoBeuecKoro ObiTusi. OHO BbI-

30 CM., Hamip.: [IpaBa yeioBeKa: UTOTH BeKa, TEHAEHIINH, TEPCIIEKTUBBI /
otB. pen. E.A. Jlykamesa. M.: Hopma, 2002; Kosnep A. A. AuTporionorus mpa-
Ba: Yueonuk. M.: Hopwma, 2002; Croxusiinen JI. P. VicmaMckuii OAXOJ K TIpa-
BaM YeJIOBeKa: OCHOBHBIE TIPUHIIUIIBI U TIEPCTIEKTUBBI COMVKEHUSI C MEXKIyHa -
POMHBIMU CTaHAapTamu // AHamuTudeckue 3anucku. CrielnaabHBIA BBITYCK.
[MpaBa yenoBeka u mpasa Hapoaa. O MOJTOXKEHUU MEHBIIWHCTB B CTpaHaX —
yieHax Coseta EBporibl. M.: Hopma, 2006. C. 199—216; Kpawenunnukosa H.A.
[MpaBa uenoBeka B UHIUU: TpanguImoHaIU3M U COBpeMeHHOCTH // [1paBa 4e-
JIOBEKa: UTOTM BeKa, TeHACHUUHM, nepcrnekTuBbl... C. 321-355; Caudos A.X.
LuBunu3armonHas Teopus rmpas yesoBeka // [IpaBa ueioBeka U COBpeMeHHOE
rocymapcTBeHHO-TIpaBoBoe pazputue... C. 112—130.
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CTyIaeT U3MEPUTEJIEM BCEX MPOIIECCOB, MPOUCXOMASIINX B OOIIECTBE,
100 HapylIeHWe eCTeCTBEHHBIX MpPaB YesoBeKa AeOopMHUpPYeT pa3BU-
THe obmecTBa. KouleKTuBHBIC TIpaBa He SIBISIIOTCS €CTECTBEHHBIMU,
MOCKOJIBKY (POPMUPYIOTCS M KPUCTAJUIU3YIOTCS 110 Mepe CTAaHOBJICHUS
VHTEPECOB TOI WJIW MHOM OOLIHOCTU WU KOJUTeKTUBA. VX Heb3s pac-
CMaTpUBaTh KaK CYMMY WHIWBUOYAJIbHBIX IPaB JIMII, BXOISIINUX B Ty
WIM WHYI0 OOIIHOCTh. OHM MMEIOT KAayeCTBEHHO WHBIE CBOMCTBA,
oIpenelsieMble LeJIIMA M MHTEpecaMt KOJICKTUBHOTO 00pa30BaHUs.
OnHako Kak 06 MHOrooOpa3Hbl HM OBLIM 3TH IIpaBa, UX IIpaBOMEp-
HOCTb JOJIKHA MTPOXOIUTh IMPOBEPKY «UEJIOBEUECKUM U3MEPEHUEM» —
npaBaMu UHAMBKUIA. KoJIIeKTUBHBIE MpaBa He JOKHBI UTHOPUPOBATh
TpaB YeJIoBeKa, TPOTUBOPEYNTE UM JIMOO TTOIaBIATh nX. Ecm Komrek-
TUBHBIC TIpaBa BEAYT K YIIEMJICHUIO IIpaB 4ejoBeKa, 3HAYUT, LIEJIH,
00BECIMHUBIIINE TAKYIO OOIITHOCTh, AHTUTYMAHHBI M IPOTUBOIIPABHEI.

B xavecTBe mpuMepa KOJIJICKTUBHOTO TIpaBa YKaXkeM Ha IIpaBO
HallMii Ha caMOooTIpeeieHUe, KOTOpOe MPOBO3rialianock eiie B XIX B.
U ObUIO IopuarYeckr oopmiieHo B XX B., CTaJI0 O0LIENTPU3HAHHBIM B
pesyabTaTe 3akperuieHus1 B YctaBe Opranuzauuu OObeIMHEHHBIX
Hauwmit 1945 . Bo3HUKHOBEHHE KOJUIEKTUBHBIX TpaB, KakK IMpaBuiIo,
IaTUPYeTCsT BpeMeHeM BTtopoit MupoBoii BoitHEL. [Ipoliecc mHCTUTY-
MaIM3alii KOJUICKTUBHBIX TIPaB CBSI3BIBACTCSI C pacmaJoM KOJIOHU-
aJIbHOM CHCTEMBI, C YKECTOUEHUEM SKOJOTUYECKUX U TYMaHUTapHBIX
npobnem. Cuurtaercs, 4TO KOJUIEKTUBHbBIC IMTpaBa HAXOIATCS ellle Ha
CTaJNU CTAHOBJICHUS B KAYECTBE I0OPUINICCKI 00sI3aTeIbHBIX HOPM.

WNHuouBuayatbHBIC TIpaBa YeIOBeKa BBI3PEBAIM MOCTETICHHO 110
Mepe BBIICICHUS YeJI0BEUECKOM TMIYHOCTH U3 COOOIIecTBa (00IIMHA,
COCJIOBHE, KJIACC) M OCO3HAHMS €10 CBOMX MHTepecoB. KoJuieKTuBHBIC
MpaBa TPaKTYIOTCS KaK ocobasi (hopma peaau3alni WHANBUIYATbHbIX
npaB. Tak, MpaBa HallMOHAJIbHBIX MEHBIIMHCTB BBITEKAIOT U3 IpaBa
KaXXJIOTo OTIEIBLHOTO YeJIOBEKa Ha HAIlMOHAIbHYIO ITPUHAICXKHOCTD,
W3 €TO MpaBa COXPAHSITh U pa3BUBATh POTHOM SI3BIK, CBOIO KYJIETYPHYIO
caMoOBITHOCTD. [IpaBo Ha 0OBEAMHEHNE, KOTOPOE €CTh Y KasKIOTO Ue-
JIOBEKAa, MOXKET OBITh peaan30BaHO JIUIIb ITPX YCIOBUM TOTOBHOCTH He-
CKOJIbKMX YeJIOBEK K 0ObEAMHEHUIO IPYT C Ipyrom>..

B Hacrosiiee BpeMs B IopUIMYECKOM HayKe CylecTByeT nudde-
peHIIMAMs MpaB YeJIoBeKa ¢ TOUYKU 3pEeHUsT HOPM, MX 00eCITeurBalo-

3L CMm.: Asmonomoe A.C. Yxa3s. cou. C. 95.
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IIUX, HA KOHCTUTYLIMOHHBIC (OCHOBHEIC) U 3aKpEIUICHHBIE B TEKYIIEM
3aKOHOMATeNbCTBe (OoTpacieBble). KOHCTUTYLIMOHHBIE TTpaBa COCTaB-
JISTIOT I0PUANIECKYIO 0a3y IS TIpaB OTPACeBBIX U 00JIaHaloT IO OTHO-
IIEHWIO K HUM BBICIIIEl I0PUINYECKOI CUITOR>2.

C TOYKM 3peHHST HOPM, OIIPEACIISTIONINX IOPUANIECKOE COIepKa-
HMeE TIpaB ¥ CBOOO/ TMYHOCTH, TTOCJIEIHUE TTOPA3IEIISTIOTCS HAa MaTepy -
aJIbHBIC U MpoLIecCyaIbHbIe. Tak, K IIPOIeCCYaTbHBIM ITpaBaM CTOPOH —
YYaCTHHUI[ TPaxXOAaHCKOTO Mpoliecca, coraacHo cT. 35 IpaxmaHckoro
MIPOIIECCYATbHOTO KOIEKCa, OTHOCITCS: TIPAaBO 3HAKOMUTBCS C MaTepra-
JIAMH JieJ1a ¥ AeJIaTh U3 HUX BBITTUCKI, BECTH JIEJI0 Yepe3 IMpeACTaBUTEIs,
3aSBJISITh OTBOIBI CYyIbsIM, TIPOKYPOPY, CEKpeTapio CyaeOHOro 3acena-
HUSI, 9KCITEPTY; TIPEACTABIATh TOKA3aTeIbCTBA ¥ yIaCTBOBAThb B MX UC-
CJICIOBaHMM; 3aaBaTh BOIIPOCHI YIACTBYIOIINM B Jeie JTUIaM; 3asIB-
JISITh XOIATaCTBA; JaBaTh YCTHBIC W MMMCbMEHHBIC OOBSICHEHMS 110 STy
u np. [TompasnmeneHue mpaB U CBOOOI Ha MaTepUabHbIE M IIPOLIECCY-
aJIbHBIC TIO3BOJIIET OXapaKTepU30BaTh B OOJIBIIICH CTEIIEHU HOPMEI, 3a-
KpeIUISTIOIIEe ITpaBa, HeKeJIM caMU TIpaBav cBoOoabl. KmpolieccyanbHo-
OXpaHMUTENIBHBIM IIpaBaM B TCOPUU TIPUUMCISIOTCS TaKXKe JIMYHbBIC
paBa (IpaBo Ha CyIeOHYIO 3alllNTY, Ha BO3MEIIeHEe Bpeaa U Ap.), KO-
TOPBIE CIYXKAT CBOEOOPA3HBIMU MAPAHTUSIMU IPYTUX IIPaB U CBOOOL.

B 3aBUCHMMOCTH OT COITOAUYMHEHHOCTH TIpaBa AJISITCS HAa OCHOB-
HbIE U TTpou3BoAgHbIe. OCHOBHBIMU IIpaBaMU SIBIISIOTCS Hanbosee 00-
IIMe MpaBa YeJoBeKa U TpakIaHWHA, KOTOPHBIC 3aKJIaAbIBAlOT OCHOBY
MIPaBOBOTO CTaTyca JIMIHOCTU. 3a(hMKCUPOBAHHBIC B KOHCTUTYLIMSIX
TOCYIApCTB ¥ MEXKIYHAPOIHO-TIPABOBBIX aKTaX, OHM SBJISTFOTCS IIPaBO-
BOIM 0a30i1 TSI IPOM3BOIHBIX MpaB. Tak, K OCHOBHBIM ITpaBaM OTHO-
CATCS: TIPABO Ha XW3Hb, IPABO HA CBOOOLY U JTUYHYIO HEIIPUKOCHO-
BEHHOCTbB, ITPaBO YaCTHOM COOCTBEHHOCTH U Ap. [Ipon3BOIHBIMU TTIpa-
BaMU IIPU3HAIOTCS IIpaBa M CBOOOBI, B TOM MM MHOM Mepe IIPON3BO/I-
HBIE OT OCHOBHBIX IIPaB M CBOOOI, KOTOPHIE NOIOJHSIOT, pa3BUBAIOT U
KOHKPETU3UPYIOT OCHOBHEIE TIpaBa. Hammpumep, rmpaBo Ha M3MEHEHUE
U pacTopKeHue TPYIOBOTO JOTOBOpa, 3aKperyieHHoe B TpyqoBOM KO-
nekce P®, mpon3BoaHO OT OCHOBHEIX IPaB B cepe Tpyaa, 3aKpericH-
HbBIX B cTaThe 37 Koncturyunu PO.

32 CMm.: Pocmosusukos M. B. TIpaBa muuHocty B Poccnu: ux obecrieueHue
U 3aIlliTa opraHaMu BHyTpeHHuX nen. Bonrorpan: BFOU MBI Poccum, 1997.
C. 54.

33 CM.: Pocmosuukos U.B. Ykas. cou. C. 56—57.
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B 3aBucHMOCTH OT poJiM rocynapcTBa B OCYLIECTBJIEHUHU TpaB
yeJoBeKa MocjielHre MMEHYIOTCS HEraTMBHBIMU U TTO3UTUBHBIMM.
HeratuBHble TTpaBa OXpaHSIOT JUYHOCTb OT HeXeJaTeIbHbIX BMellla-
TEJLCTB B €€ CBOOOIY M OT OrpaHUYEHUsI CO CTOPOHBI rOCyIapcTBa U
YACTHBIX JIUII. B umcie aTux mpaB — cBOOOIa CJI0Ba, COBECTH, HETIPH -
KOCHOBCHHOCTD JIMIYHOCTH, JKUJINIIA, YJACTHONM COOCTBEHHOCTH, YaCT-
HOW XXV3HU U T.]I.

ITosutuBHBIE MpaBa (QUKCUPYIOT OOS3aHHOCTU TOCYIapCTBa
MPEeaOCTaBSATh YEJIOBEKY T¢ WM MHbIE OJlara, OCYIIECTBASITh T€ WIU
uHble nericTBus. K aToli rpymie npas cieayeT OTHECTH MpaBo Ha TP,
Ha TapaHTUPOBAHHBII MUHMUMYM 3apaOOTaHHOI IIaThl, HA OTUTAYMBA-
€MbIll OTIYCK, HA OECIIaTHYIO MEAULIMHCKYIO TTOMOIIb U T.1I.

C 3akpernjieHueM IpaB U CBOOO/ YejloBeKa B KOHCTUTYLIMOHHOM
M TeKYLIEM 3aKOHOAATEeIbCTBE TECHO CBSI3aHO U 3aKperieHne 00s13aH-
HocTeil. [1paBa U 00SI3aHHOCTU SIBJSIIOTCSI HEOTHEMJIEMBIMU COCTaB-
HBIMHU YacTSIMM TIPABOBOTO cTaTyca JUYHOCTU. JloOpocoBecTHOE HC-
MOJIHEHHUE TpaXkJaHaMU CBOUX 00S13aHHOCTEN CO3/1aeT YCI0BHUSI, HEOO-
XOIWUMBIC IJISI peaTu3aliy IIpaB 1 CBOOOII.

Tak, Bce auia, HaxoAsIKECsS HA TEPPUTOPUU TOTO WJIM MHOTO
rocyaapcTna, 00s13aHbl COOII0IATh €r0 KOHCTUTYLIMIO U 3aKOHOJaTe b~
HbI€ aKThl, UCITOJTHSITh 00SI3aHHOCTH 10 yIIaTe Hajaoros. B mocienHue
roubl B KOHCTUTYLUSIX MHOrux ctpaH mupa (Anonun, Mcnanuwm,
Kwuras, Typuuu u ap.) crajia 3aKperuisiTbesl 00sI3aHHOCTh TPYIUTHCS.
B OobIIMHCTBE CTpaH COXpaHsIeTCs BOMHCKAS 00SI3aHHOCTD TpakIaH,
MpOU3BOAHAS OT O0SI3aHHOCTM TpaKdaH 3allMIIAThb CBOI POAMHY.
TIpakTyecku Bce COBpeMEHHbIe rocyaapCcTBa Bo3jaraloT Ha TpaxkaaH
00513aHHOCTh MOJIyYeHUsI HayaJIbHOTO OOpa3oBaHMSsI, a B OTIEIbHBIX
CTpaHax — M CPEIHEro.

OmHO U3 LIEHTPATBHBIX MECT B TCOPUH TIPAB IMIHOCTU 3aHUMAET
npobieMa TapaHTUH TIpaB, MOCKOJBKY O peadbHOM IIEHHOCTU IIpaB
JIMYHOCTU B TOM WJIM MHOM OOLIECTBE M TOCYAApCTBE CYISIT MpPExIe
BCETO IT0 TOMY, KaK OOCTOMT JeJI0 ¢ X peanuzanneit. DopMupoBaHne
JMOKTPUHBI 3a1IMATHI MPaB JUYHOCTU MPU3HAETCS CETOAHS CPeau Iopu-
CTOB aKTyaJIbHOM 3a1adeii o0l1Leli Teopuu mpaBa.

B xaxmom oOllecTBe CKJIanblBaeTCsl OIIpelesieHHas] cucTrema
COIIMATbHO-9KOHOMMWYECKUX, TTOJUTUICCKIX, KYJIBTYPHBIX 1 I0pUINYIC-

3 CM.: Jlanaesa B.B. ®opMupoBaHKe JOKTPUHBI 3aIUTHI TIPAB JINYHO-
CTH KaK aKTyajibHasl 3amaya Teopuu npasa // Poccuiickoe rpasocyaue. 2006.
Ne 4. C. 14-30.
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CKUMX TapaHTHUii TIpaB U CBOOOI JIMYHOCTU. YKa3aHHbIE TAPAHTUM CO3/1a-
10T BO3MOXHOCTH ISl OCYIIECTBJIEHUS TIPaB U CBOOOJ, OTIPEIEISIIOT Xa-
pakTep B3aMMOOTHOIIEHUI JTMYHOCTU U rocynapcrsa. CorjacHo orpe-
neneHuto, naHHoMy A.C. MopaoBLIOM, MO TapaHTUSIMU B MPaBOBO
HayKe MOHUMAETCS CHUCTEMA COLMATbHO-3KOHOMUYECKUX, MOJIUTUYE-
CKUX, HPaBCTBEHHBIX, IOPUINIYECKUX, OPTaHU3ALIMOHHBIX TPENITOCHI-
JIOK, YCJIOBUI, CPEACTB U CITIOCOOOB, CO3IAIOIINX PABHBIE BO3MOXHOCTHU
JIUYHOCTH TSI OCYLIECTBICHUST CBOMX TMPaB, CBOOOI U MHTEPECOB®.

IOpunnyeckue rapaHTUM 3aHUMAIOT 3HAUUMOE MECTO B CUCTEME
rapaHTuii mpas u cBoOo. [Tox IopuanYecKUMM TapaHTUSIMU TIOHUMA-
€TCS1 COBOKYITHOCTb CIIELIMATbHBIX IIPABOBBIX CPEICTB U CITIOCOOOB, TIPU
TTOMOIIIY KOTOPBIX PEAIN3YIOTCSI, OXPAHSIIOTCS M 3aIIUIIAIOTCS ITpaBa U
CBOOOJIBI, TIPECEKAIOTCST MX HAPYIIEHHs, a TAKKE BOCCTAHABIIMBAIOTCS
HapyllleHHbIe MpaBa. IMEHHO MOCPEACTBOM IOPUANYECKUX TapaHTUIA
obecrieuynBaeTcst MPOIIECC OCYIIECTBIEHMS, OXPAaHbl W 3alIUThl TIPaB
rpaxkaaH.

CobmtoaeHue mpaB YesioBeKa U rpak JaHUHA TPAaKTyeTCs B Haua-
e XXI B. Kak maccuBHass U OJHOBPEMEHHO aKTUBHasi 00sS13aHHOCTb
rocynapctsa. [1o cBoeMy CylIecTByY, €10 HE CBOIUTCS TOJIbKO K HOP-
MUPOBAaHUIO TOCYAAPCTBOM TMPAB U YCTAHOBJICHUIO IOPUINIECKUX Me-
XaHU3MOB UX peanusauuu. B aToil npobiaeme nMmeeTcs: U Ipyrou cyui-
HOCTHBII aCTIEKT — CO3/aHue MyOJIMYHOI BJIACThIO TapaHTU I TI0JIb30-
BaHUS 3TUMU MpPaBaMU, a TAKKe TEMU COLUATIbHBIMU OjlaraMmu, KOTO-
pBIe B HUX COKPBITHL.

Creuuanuct B 00J1acTi KOHCTUTYLIMOHHOTO TipaBa b.C. D063eeB
YKa3bIBaeT, UTO MpaBa M CBOOObI YeJOBEKA M TpaXAaHWHA, Oymydu
BBIPAKEHUEM COIMATBbHOM 1 IOpUINIECKY TTPU3HAHHO CBOOOIBI JINY-
HOCTU, 00JIaAal0T ABOMCTBEHHOW mpuponoii. [1pexne Bcero oHu mpu-
3BaHbl FTAPAHTUPOBATH MHTEPECHI TUYHOCTU B €€ OTHOILIEHUSIX C TOCY-
JAPCTBOM U €ro areHTaMu, o0ecrieynBaTh aBTOHOMUIO JTUYHOCTU OT
rOCYIapCTBEHHOTO BMEIIIATEIbCTBA B HEKOTOPBIE HanboJiee 3HAYMMBbIe
JUTSL yeioBeka cepbl ero KU3HEeAesITeIbHOCTH, 3allIUIIaTh TUIHOCTD
OT HapYILIEHUI CO CTOPOHBI TocyAapcTBa. Takum o0pa3om, IpaBa mpe-
CTalOT CBOETO pOoJia «y3[0il IS TOCyqapcTBa», €ro OPraHOB U JOJIK-
HOCTHBIX Jiull. [To MHeHUIO DO3eeBa, 5TO — MACCUBHBIN (HEraTUBHbIN)
acriekT (hyHKIIMOHAJIBbHOTO HA3HAYEHMSI OCHOBHBIX TIPaB ¥ CBOOO/I Ue-

55 Mopoogey, A.C. CounanbHO-IOPUINUCCKUI MEXaHU3M O0eCIeueHusI
rpas yesioBeka u rpaxkaanuHa. Caparos: CBII MBI P®, 1996. C. 168.
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soBeka. [103UTUBHBIN Xe aCTIeKT 3aKJII0UaeTCs B TOM, YTO IpaBa v CBO-
0OJbI HAKJIABIBAIOT HA TOCYIAPCTBO OOSI3aHHOCTh IOPUANYECKU Ta-
PaHTUPOBATh KOHCTUTYLIMOHHBIN CTATYC YeJoBeKa™®,

IOpunnyeckue rapaHTUM 3alTUTHI TTPaB YeJI0BeKa MOAPA3IEIIsi-
FOTCSI Ha BHYTPUTOCYIApCTBEHHBIC U MeXXyHapoaHbie. [Ipu aTom BHY-
TPUTOCYIaPCTBEHHBIE MEXaHU3MbI 3aIIUTHI TTPaB YeJIOBEKa HEOTIECIN-
MBI OT MEXIYHAaPOIHO-TIPABOBBIX (hOPM UX 0OeCTIeUeHNSI.

3amuTa 1 obecrieyeHre mpaB U CBOOO YeJI0OBEKa U TpaXkIaHWHA
OCYIIECTBJISIETCS B TIEPBYIO OUepe/lb BO BHYTPUTOCYIApPCTBEHHOM 3a-
KOHOJIaTeIbCTBE. BHYTpUTOCYIapCTBEHHBIE MHCTUTYTHI 3aIIIUTHI TIPaB
YyeJIoBeKa M TpaXIaHWHA TPEICTABIISTIOT CO00I CUCTEMY KYJIbTYPHBIX,
COIMATbHO-9KOHOMUYECKUX, TIOJINTUYECKUX M TIPABOBBIX CPEICTB U
YCIIOBUI, 00ECIeUnBAIOIINX HEMOCPENCTBEHHYIO 3allIUTY MPaB Yesao-
Beka 1 rpaxaaHnHa. OHu 3akperieHsl B OCHOBHOM 3aKOHE Tocyaap-
CTBa, JIM0O B 3aKOHAX, NUMEIOIINX KOHCTUTYIITMOHHOE 3HAUEHME.

C TouKkM 3peHust GopMbl 3aKPEIICHUS TTPABOBBIE TAPAHTUH JIe-
JIATCSI Ha KOHCTUTYLIMOHHBIE U OTpacjieBble. KOHCTUTYIIMOHHBIE Ta-
paHTUU TIPaB 1 CBOOOT YeJIOBEKa U rpaklaHWHa — 3TO PA3HOBUITHOCTh
MPaBOBBIX TapaHTHUI, COAEPXKAIIMXCS B HOpMaX KOHCTUTYIIMOHHOTO
mpaBa. Kak BUI MpaBOBBIX TapaHTHil, OHW 3aKPEIJICHBI B ITPAaBOBBIX
aKkTax, 00ecTeunBaIOTCS HOPMOTBOPUYECKOM 1 TIPABOIPUMEHUTETHHOM
JIESITEIbHOCThIO TOCYIapCTBEHHBIX OPTaHOB, MMEIOT pErjlaMeHTHUPO-
BaHHBIN B MpaBe crocod nmpumeHeHusi. OCOOEHHOCTBIO KOHCTUTYIIN-
OHHBIX FTapaHTHU, BBIIEISIONIEN X U3 IPYTUX BAIOB ITPABOBBIX FapaH-
T, IBJISIETCS TO, YTO HanOoJiee CyIECTBEHHBIE U3 HUX 3aKPETUICHBI B
Konctutyuu P®. O611ve mpuHIUITB OPUANYECKUX TapAaHTHUH OTTpe-
neseHbl mpexie Bcero B 1. 1 KoHcTutynum — «OCHOBBI KOHCTUTYLIM -
OHHOTO CTPOSI».

K gunciy BaxkHEWIINX KOHCTUTYIITMOHHBIX TAPAHTUI OTHOCSITCS:
1) npuHiun pasnenenus Baacteil (cT. 10 KoHncturynun), odbecrnedn-
BaIOIIMI MOJUTUYECKYIO CBOOOY IMYHOCTH; 2) 00SI3aHHOCTh rocy1ap-
CTBa 3allUINATh MpaBa U CBOOOIBI yesoBeka (CT. 45), B TOM 4uciie U
OCYIIECTBIISITh CYIeOHYIO 3allUTY ero mpas (4. 1 cT. 46); 3) mpaBo Kaxk-
JIOTO 3alUIIATh CBOM TIpaBa U CBOOOBI BCEMU CIIOCOOaMU, He 3arpe-
IIEHHBIMU 3aKOHOM (4. 2 CT. 45); 4) mpaBo Ha NOJly4eHUE KBATUPULIU-
POBaHHOW 10pUANYECKON MoMoIu (CT. 48); 5) MpUHUUM MPE3yMITIUAN

¢ Dozees B.C. JIMYHOCTH U TOCYAapcTBO B Poccuu: B3avMHasi OTBET-
CTBEHHOCTh U KOHCTUTYIIMOHHBIE 00s13aHHOCTU. M.: Hopma, 2007. C. 113.
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HEBUHOBHOCTH (CT. 49), 3aK/II04aloOnUiica B TOM, YTO KaXIbIi 4esio-
BEK, OOBUHEHHBII B COBEPIIICHNUU MPECTYIIIICHUSI, CANTAETCSI HEBUHOB-
HBIM, TIOKa €T0 BUHOBHOCTb He OyJIeT MoKa3aHa B CyJeOHOM TOPSIIKE;
6) TIpaBO OOBUHSIEMOTO B COBEPIIIEHUY MTPECTYTUICHUSI HA PACCMOTpE-
HUE €ro JeJia CYJIOM C yJacThueM TIPUCSIKHBIX 3acenaTesieil B cyJasix,
MPEeIyCMOTPEHHBIX (pefepaabHbIM 3aKOHOM (4. 2 cT. 47); 7) mpaBo Ha
3aIIUTY TOTEPIIEBIINX OT TPECTYIUIEHWI U 370ynoTpeOIeHUid Bia-
CThIO, OOecIeueHe UM JOCTYTIa K TTPaBOCYIUI0 ¥ KOMITEHCAIUH TIPH-
YUHEHHOTO yiepoa (cT. 52); 8) mpaBo KaxJa0ro Ha BO3MEIIEHUE TOCy-
JApCTBOM Bpe/a, MPUYMHEHHOTO HE3aKOHHBIMU JEWCTBUSIMU (WU
0e3/IeiicTBEM) OpraHOB TOCYIapPCTBEHHOM BJIACTU WJIU X JOJDKHOCT-
HbIX UL (cT. 53); 9) rapantuu B obnactu mpasocyaust (ct. 50, 51)7.
BaxxHeimmM rapaHTOM OCHOBHBIX ITPaB U CBOOOT YeJIOBEKa 1 TpaXkaa-
HWHA SIBJISIETCSI MHCTUTYT KOHCTUTYIIMOHHOTO KOHTPOJISI, YCTAHOBJIEH-
a1l cT. 125 Konctutyunu PO.

KoHcTuTyimoHHbIe TapaHTUM TIPAaB ¥ CBOOOT YeJIOBEKa U Tpak-
JaHWHA TIOAPA3/IENSIOTCSI, B CBOIO O4YepeNb, Ha CJICAYIOIINE BUIBI:
TapaHTUU-TIPUHIIATIBI, 00eCTICUNTETbHbBIC TAPAHTUY, CTUMYJTUPYIOIIUE
rapaHTUU, OXpaHUTEIbHbIC TAPAHTUN 1 TApaHTUU 3aIUTHI®,

KoHcTUTylIMOHHBIE TapaHTUU-TIPUHIIUIIBL  SIBJISIIOTCST  CBOETO
poJia «KaMepTOHOM», KOTOPOMY JIOJKHBI OBITh CO3BYYHBI BCE MCXOIISI-
1Me OoT 3aKoHomaTesst akThl. OHM 0OpAaIIeHBI TPeXIIe BCETO K 3aKOHO-
JATeJio, a YK€ TTOTOM K MPaBOMIPUMEHUTENTIO, KOTOPBIN HYXX/IAaeTCs B
KOHKPETHOM MEXaHU3Me, COIepKaIleM YCIIOBUSI, TIOPSIOK OCYIIECT-
BJICHUS Y BUJTBI FOPUINIECKY 3HAYNMBIX ieiicTBUi. K unciry rapanTuii-
TMIPUHIIATIOB MPUHAJIEXAT TPUHIIUITBEI paBHOTIPaBUsT (popM cOOCTBEH-
HoctH (cT. 8§ Koncturynun P®) 1 monutndeckoro rmmopanuima (ct. 13
Koncrurtyuu PO).

KoHcTuTyinoHHbIe TapaHTUK-TIPUHITUIIBI aKTUBHO MCITOJIB3Y-
forcs B AesatenbHoct KoHncrutynmonHoro Cyma P®. OcobeHHO 3TO
1MOKa3aTeJIbHO TIPU BOCTIOJTHEHUW TIPOOETIOB B 3aKOHOIATEJIHCTRE.
Conepxarasics B cT. 18 Koncruryuu PO rpaBoBast HopMma, COTJIacHO
KOTOpO#l TIpaBa M CBOOONBI YeJOBeKAa M TpakJaHWHA OIPEIeISIOT
CMBICJI, COJIEpXKaHNe U MMPUMEHEHNEe 3aKOHOB, ACSITeIbHOCTh 3aKOHO-
JIaTeJIbHOW W UCITOJHUTEJIbHOW BETBEN BJIACTU, MECTHOTO CaMOYTIPaB-

7 CM.: Abdynaee M. H. TIpaBa uenoBeka u 3akoH... C. 187.
8 Cwm.: Yeapoe A.A. KOHCTUTYLIMOHHbBIC TAPAHTUU TIPAB U CBOOOJ JIMU -
Hoctu // TocynapctBo u mipaBo. 2005. Ne 7. C. 82—84.
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JIeHUus U obecrneunBaroTCsl MPaBOCyaueM, 3aHMMAaeT 0CO00e MECTO B
CHUCTEeME YKa3aHHbBIX TapaHTUI-ipuHUIUNOB. [To cBOeMy XxapakTepy oHa
SIBJISIETCSl YHUBEPCAJIBHON U alpecoBaHa BCeM CyObeKTaM MPaBOTBOP-
YECKOU U MPaBOMPUMEHUTEIbHON NEITEIbHOCTH.

OO6ecrneunTenbHble KOHCTUTYLIMOHHBIE TApAHTUU MOAPA3yMeBa-
10T 00513aHHOCTb FOCYIapCTBa 00ECMEeUYUTh HEOOXOMUMBIH IS TPAXKIaH
MUMHUMYM colMaibHbIX 01ar Tak, cornacHo 1. 2 cT. 43 KoHcTuTyuuu
P®, rpaxnanam «rapaHTUpyeTCsl OOIIENOCTYITHOCTh U OECIIaTHOCTh
JIOUIKOJIBHOTO, OCHOBHOTO OOLIEro U CPeaHero nmpodecCuoHaIbHOTO
00pa3oBaHUs B TOCYJAPCTBEHHBIX WJIM MYHULIMIAIbHBIX 0Opa3oBa-
TEJbHBIX YUPEXIEHUSIX U Ha mpenanpusatusx». CormacHo m. 1 cr. 44
Konctutynuu P®, «kaxmomy rapaHTUpyeTcsl CBOOOIA JTUTEPATYPHO-
r0, XyA0XeCTBEHHOT0, HAyYHOTO, TEXHUYECKOTO U IPYTUX BUJOB TBOP-
YeCTBa».

Crumynupyomas GyHKIUS KOHCTUTYLIUOHHBIX FTapaHTUil Mpo-
SIBJISIETCS B TOOLPEHUU AESTEIbHOCTU JIIO/IEH, OCYIIECTBISIEMOIA B 00-
IIMX ¢ TocynapcTBoM uHrepecax. Koncruryuueit PO mpeaycMoTpeHbl
MEXaHU3MbI CTUMYJIUPOBAHUS MMOJIE3HON aKTUBHOCTHU I'paxKaaH B che-
pe TOOPOBOJIBHOTO COLIMATBHOTO CTPaXOBAaHUSI, CO3MAHUS JOMOJTHU-
TeJbHbIX (OPM COLUATBHOTO OOecrieueHus: U 6JaroTBOPUTETbHOCTU
(. 3 ct. 39 Koncruryuuu P®), sxunuiiHoro ctpoutenbeTsa (1. 2 cT. 40
Koncrutynuu PO).

OxpaHUTENbHbIE KOHCTUTYLIMOHHBIE TapaHTUU WMMEIOT YIIpe-
XKOarollee NeMCTBUE U coaepXkaT roCy1apCTBEHHbBIE MEPbI, HATIPABJICH-
HbI€ Ha MPeJOTBpalleHUE HapYIlIeHWs MpaB U cBoboA rpaxaaH. K mpu-
Mepy, OHU BBIPAXKAIOTCS B HEAOMYIIEHUU JOJDKHOCTHBIMU JIMIIAMU Ta-
KUX EWCTBUI, KOTOPbIE MOBIEKIM Obl HapyllIeHUE WU YIleMJIeHUE
npas, cBO0O M MHTEpecoB rpaxaaH. CornacHo11. 3 ¢T. 41 KoHcTuTymumn
P®, «cokpbiTHE NODKHOCTHBIMU JIMIIAMU (DAKTOB U OOCTOSITESILCTB,
CO3[AI0IIMX YIPo3y ISl XKU3HU U 3I0POBbS JIIOJEI, BIeUeT 3a coOOoM
OTBETCTBEHHOCTb B COOTBETCTBUU C (heepabHBIM 3aKOHOM».

HeobxonquMocTh B KOHCTUTYLIMOHHBIX TAPAHTUSIX 3aIUThI BO3-
HMKAaEeT TOorAa, Koraa (hakT HapyuieHus (yIIeMJIeHUs) MpaB YeJoBeKa
YK€ UMEET MeCTO, JIMOO CYILIEeCTBYET peajibHasl yrpo3a TAKOro Hapyllie-
Hus. Tak, cormacHo ct. 53 Konctutyumnu P®: «Kaxnprit mMeeT mpaBo
Ha BO3MEILEHUE TOCYyIapCcTBOM Bpela, MPUUMHEHHOTO HE3aKOHHBIMU
JNercTBUSIMU (WM Oe31eCTBUEM) OpPraHOB roCyIapCTBEHHOU BIacTU
WU UX TOJKHOCTHBIX JIUL». Peanusanus BOCCTAHOBUTEIbHbBIX TapaH-
TUH TpaB, KaK MPaBUIo, He 00XoauTcs 6e3 cyaeOHOol mpoueaypbl U
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MOXeET BKJII0OUaTh B C€0s1 BOCCTAHOBJIEHNE HE TOJBKO TIPSIMBIX MaTepH-
AJTBHBIX TTOTEPb MOCTPANABIINX I'PaXIaH, HO U MOTepb HeMaTepUalb-
HOTO XapakTepa (3alllTa YecTH, JOCTOMHCTBA, JEJOBOU pernyTaiuu,
BO3MelleHre MopaJibHOTO yilep6a). K rapaHTusiM 3a1iuThl TpUHajIe-
SKUAT TaKKe MPaBO YeIoBeKa 3alluiaTh CBOU TpaBa U CBOOObI BCEMU
crnocof0aMu, He 3ampelleHHbIMU 3aKOHOM (I1. 2 cT. 45 KoHcTutyluu
P®). MmeeTcs B BUIy nMpaBo cyaeOHOTo o0XaloBaHUS NeiicTBUIT (0e3-
JIEHCTBYSI) OPTaHOB rOCYIapCTBEHHOU BJIACTH, OPraHOB MECTHOTO ca-
MOYIIpaBJIeHUsI, OOIIIECTBEHHBIX OOBENUHEHNI U NOJKHOCTHBIX JIUI]
(1. 2 ct. 46 KoHctutyumu PD) u ap.

B Koncrutyunu P® ycraHOBIIEHBI TaKKe CTydan OTpaHUYeHUS
o0beMa TpaB 1 CBOOOI YeJIOBeKa 1 rpaXkIaHWHA, K TIPUMEPY, B YCIOBUSIX
BBelIEHUST YpE3BbIYATHOTO MOJOKEHHUS (CT. 56). YCI0BUSsI Upe3BbIYaiiHO-
T'O ¥ BOGHHOTO TTOJIOXKEHUI B UaCTH, Kacarolleiicsi orpaHUIeHMsI TIpaB 1
CBO0OO/ rpaxk/iaH, UMEOT MHOTO o01ero. [IpaBa u cBOOOABI pa3nestoT-
Cs1 Ha T€, YTO MOTYT, M Ha T€, YTO HE MOTYT ObITh OTPAHUYEHBI B YCIIOBUSIX
Ype3BBIYAITHOTO MOIOXeHUs. Tak, He SIBJISIOTCS HEMPUKOCHOBEHHBIMU
B YCJIOBUSIX UPE3BBIYAHOTO TIOJIOXKEHUSI TOJMTUYECKUe TpaBa. Ha-
MPOTUB, OTPAHUYEHUIO HE TIOJUIEXAT ITPaBa YeJI0BeKa, KOTOPhIEe KacaroT-
cs1 cephl YrOJIOBHOTO CYyAONPOU3BOACTBA (CT. 46—54).

OcoObIM BUIOM TIPABOBBIX TApaHTHIl TIpaB U CBOOOJ YeIoBeKa
SIBJISIIOTCSI TaKWE IOPUIMYECKUE CPEICTBA 3alIUThl, KAK KOHCTUTYIIM-
OHHBIII KOHTPOJIb U HAI30p, CyAeOHas 3alluTa, aiMUHUCTPATUBHO-
MpaBoBasi 3allUTa, MEPbl MEXIYHAPOJHO 3alIUTHI IPAB YETOBEKA.

Koncrurynmonnsiii Cyn PO npusBaH paccMaTpuBaTh UHIUBU-
JyaJibHbIe M KOJUIEKTUBHbBIE KaJ00bl Tpaxk/IaH U UX O0beIUHEHUI Ha
HapyllleHHe UX MpaB U cBo00aY. MexXay TeM rpaxaaHe Jubo ux oobe-
JUHEHUs MOTYT TTOJIaTh TAKYIO XKaJI00y TOJBKO B CJIydae, €CTU UX MPaBo
ObLIO HAPYLIEHO.

Koncrutynust P® rapaHtupyer Kaxmaomy rpaxkIaHuHy cyneo-
HYIO 3allIUTy €ro npaB K cBo6on (CT. 46). Pemenus u neiictBus (6e3-
JIEHCTBIE) OPTaHOB TOCY/IapCTBEHHOI BIACTU, OPTAaHOB MECTHOTO Ca-
MOYIIpaBJIeHUsI, Hapylialolue rpaBa U CBOOOIbI TPaKAaH U UX 00be-
JUHEHUI, MOTYT OBbITh 00KaJIOBaHbI B Cy1eOHOM TopsiaKe. B ycioBusix
MPaBOBOTO rOCyIapCTBa U pas3aesieHus BIacTeil pojib CyaeOHOI BIacTu
B 3alllMTe TIpaB rpaxnaH Bo3pacrtaeT. Cyl BBICTYMAeT CIennaaIn3upo-

% Koncrutyuust P@. Cr. 125. Y. 4; OenepaiibHblii KOHCTUTYLIMOHHBI
3akoH «O KoHcTutymonHowm cyie Poccuiickoit @enepaiinmn».
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BaHHBIM TOCYJAPCTBEHHBIM OPraHOM, OCYLIECTBISIOIIMM (DYHKIIUIO
COLMAIbHOTO KOHTPOJISI MPU HATMYUU KOH(MIMKTA MEXIY OTAETbHbI-
MU WieHaMU oOIleCcTBa, MEXIY HUMU U TOCYAapCTBOM, KOHMDJIUKTA,
BO3HUKIIIETO B JII0OOOI chepe neaTeIbHOCTU YeI0BEKa, YPEryIupOBaH-
Holt mpaBom®’,

B uucne uHcTUTYTOB, OOecreunBaOUIMX MpaBa YeI0BEKa, OCY-
LIECTBJSIOIUX TPABO3AUIUTHYIO U MPAaBOOXPAHUTEIbHYIO JESATEsb-
HOCTb, CYILIECTBEHHOE BHUMAaHUE YES€TCSI BHYTPUTOCY1aPCTBEHHBIM
cynaM. [ToctynupyeTcss HEOOXOAUMOCTD YBEIUUYEHUS UX HE3ABUCUMO-
CTHU, TJIACHOCTU CYIONPOU3BOMACTBA, y4acTUe OOILIECTBEHHOCTU B OT-
MpaBJIEHUU MPABOCYIUSI.

B coBpeMeHHOI1 IopuInYecKOoi IUTepaType MKUPOKO 00CYkKIaeT-
cs BOIPOC O comepxkaHUuu U (GYHKUUSX aAMUHUCTPATUBHOTO MPaBO-
cyaust (AIMUHUCTPATUBHOM I0CTULIMK), TIPU3BAHHOTO OOeCcIeuuBaTh
OXpaHy TpaB TpaxdaH OT ACUCTBUN MyOJIMYHON aIMUHUCTPALMU.
[Mpenycmotpernnoe Koncturynueit P®, a Takxe AeiiCTBYIONINM 3aKO0-
HOJATEJIbCTBOM IMPABO 00PAIIAThCS 3a 3aLUTOMN B CYJ CIIYXXKUT CePbe3-
HbIM (DAaKTOPOM yKpEIUIeHUs TapaHTUii MpaB rpaxaaH B cpepe HyHK-
LIMOHUPOBAHUS UCTIOJHUTENbHON BiacTU. Cyabl OLIEHUBAIOTCS IOPU-
CTaMM KaK OpraHbl, odecrneuyrBaolle Haubosee NeCTBEHHbBIA KOH-
TPOJIb HaZl COBJTIIOJEHUEM 3aKOHHOCTY UCHOJHUTEIbHON BJIACTHIO.

HNHctuTyT cynebHOro KOHTPOJIS Hall AeSTeIbHOCTbIO OPTaHOB
HMCTIOJIHUTEIbHOU BJIACTU, HOCSIIEN MOJ3aKOHHBIN XapaKTep, SBsSeT-
CS OTHUM U3 KJTIOUEBBIX DJIEMEHTOB IPABOBOT0 rocyaapcTBa. CyneOHbIi
KOHTPOJIb HaJ MPaBOMEPHOCTBHIO (3aKOHHOCTBIO) aKTOB IMyOJIWYHON
BJIACTU IO OTHOILIEHUIO K JIMLIaM, HE 00J1alalolIMM rOCy1apCTBEHHO-
BJIACTHBIMU MOJJHOMOYMSIMU, OCYIIECTBISIETCS BO MHOTMX CTPaHAaX IMo-
CPEICTBOM aAMUHUCTPATUBHOM ocTULIUU. OCHOBHAS MPAaBO3aLIUTHAS
yepTa aAMUHUCTPATUBHON IOCTUILIMKA COCTOUT B TOM, YTO OHA Mpe.-
CTaBJIIeT cOOOM MpaBocynue, CyAeOHYIO 3alIUTy, & HE UCTIOJTHUTEb-
HYIO BJIACTb, XOTS SIBJISIETCS OTACJbHON aIMUHUCTPATUBHOUN BETBBIO
npaBocyausi®. B mocienHee aecsatuiieTrie npobieMa aiMUHUCTPATUB-
HOW IOCTULINY SIBJIIETCS] OOBEKTOM TIOBBIIIEHHOTO BHUMAHUS IOPUIH -

% CpaBHUTETbHOE KOHCTUTYLIMOHHOE TTpaBo / mof pen. A.W. Kosnepa.
B.E. YupkuHa, F0.A. IOquna. M.: FOpucts, 1996. C. 70.

o CMm.: fyenxo H.C. TIpoGieMbl aqMUHUCTPATUBHOM tocTUiMKM B Poc-
cuiickoit Denepartinu (OpraHU3alMOHHO-TTPABOBBIC ACTIEKTHI) // ATMUHUCTPATUB-
Hoe nipaBo Poccuiickoit @eneparmu. Bemukuit Hosropom: Beue, 1999. C. 107.
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yeckoil Hayku B Poccuu, akTUBHO pa3pabaTbiBaeTcs CrieliMaaiucTaMu
KaK MaTepUabHOTO, TaK U IPOLIECCYATbHOTO MpaBa’’. TeopeTHuecKme
ACMEeKThl JAHHOTO UHCTUTYTA PACCMATPUBAIUCH €1lle TOPEBOTIOLIMOH -
HBIMU MTPABOBEJAMU.

Baxubie GyHKIIMU B chepe 3a1UTHI MpaB YeJ0BEKa B XOJ€ OT-
TIpaBJIeHUsI TTPABOCYIUSI BBITIOHSIET MPOKypaTtypa. PakTopom obecrie-
YEHUSI YECTHOCTU U CIIPABEUIMBOCTU CyAeOHOro pa3doupaTesbcTBa B
HAlMOHAJIBHOM U MEXITYHAPOIHOM IpaBe MPU3HAETCS HE3aBUCUMOCTh
MPOKYypaTypbl. MexXnyHapoIHbIe aKThl ACKJIAPUPYIOT HaleJIeHUE MPo-
KypOopoB (pyHKIIMe 00111ero Haa30pa 3a 3aKOHHOCTBIO, KaK 3TO clefa-
Ho B Poccun, a paHee — B CoBetrckom Cotose. TpeboBaHUS K TPOKYPO-
pam ornpesesieHbl B PykoBoasuyux npuHuunax poiau npokypopos OOH.
Tam yka3bIBaeTCs, UTO MPOKYPOPHI 00SI3aHbI ACUCTBOBATh HA OCHOBE 3a-
KOHA, yBaXaTh U 3alllMIaTh YEJIOBEUECKOE TOCTOMHCTBO U MOMACPKU-
BaTh MpaBa YeJIOBEKa, BHOCS BKJIAJ B obecrneueHre Haiexauei mpo-
LeAypbl U B ClaXeHHOe (DYHKIMOHUPOBAHUE CUCTEMBI YTOJIOBHOTO
npaBocyausi. B xome uCMONHEHUsS CBOMX OOSI3aHHOCTE MPOKYpPOPbI
00s13aHbl J1€CTBOBATh OECIPUCTPACTHO, U30erasi BCSIKON IMOJIUTUYE-
CKOW, COLIMAJIbHOW, PEJIMTMO3HOM, PACOBOM, KYJIBTYPHON U UHOW JUC-
KPUMUHALWU; YACJIATh TOJKHOE BHUMAaHKE TPyObIM HapYILIEHUSIM MPaB
YyeJioBeKa Y MHBIM MpecTyruieHusiM. Ha mpoKypopoB Bo3naraercst Takxke
crieliMayibHasi 00513aHHOCTb OTKa3a OT UCIOJIb30BaHUS JOKA3aTEIbCTB,
JIOOBITHIX HE3AKOHHBIMU METOaMU (MIBITKU, OeCUEIOBEYHOE WIU YHU-
XKarwouiee JOCTOMHCTBO YesloBeKa oOpalleHue), KOTOpble MpeacTaBsi-
10T c000#1 rpyboe HapyllIeHKe TTPaB Moa03peBaeMoro®,

BaxHbIM MpaBo3allIUTHBIM UHCTUTYTOM B COBpeMeHHOI Poccruu
SIBJISIETCSl YITOJTHOMOUYEHHBIN 110 TipaBaM 4esioBeka B PD. JlomkHOCTD
YIIOJTHOMOYEHHOTO IO ITpaBaM uejioBeka oblia co3naHa B Poccuu B co-

02 Cm., Harp.: Cmydenuxura M.C. ATMUHUCTpATUBHAsI IOCTULIMST: KAKOMI
myTh U36path // Poccuiickas roctuiust. 1996. Ne 5. C. 35—38; Cxumosuu B.B.
CynebHast BiacTh Kak cructreMHoe oopazoBanue // [1paBoBenenue. 1997. Ne 1.
C. 152; Tuxomupos F0.A. ATMUHUCTpPATUBHOE CYNOTPOU3BOACTBO B Poccuu:
rmepcrekTuBbl pasButust // Poccmiickas roctuims. 1998. Ne 8. C. 35-37;
Quankosckan H./Jl. AMMAHUCTpaTUBHASI IOCTULIMS B OOJIACTU OOECTIEUeHUS
TpaB YeoBeKa: MpoOIeMbl TEOPUM W TIPABOBOTO PeryanpoBaHus. ABToped.
IWCC. ... KaHn. opun. Hayk. M., 1997; Casuwesa H.I., Xamarnesa H.IO.
AIMUHUCTpaTUBHASI IOCTULIMS, AIMUHUCTPATUBHOE CYIOTIPOU3BOACTBO //
TocymapctBo u mipaBo. 2002. Ne 1. C. 5—11.

6 CM.: Asmornomog A.C. Ykas. cou. C. 224-226.
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orBeTcTBMM ¢ KoHctutynmeit 1993 . B uensix obecrneyeHnst rapaHTHi
rOCyJapCTBEHHOW 3alllUThI MPaB U CBOOO/ IPaxkIaH, UX COOTIOAEHUS U
YBaXKeHUSI TOCYapCTBEHHBIMU OpTaHaMU, OpraHaMKM MECTHOTO CamMo-
YIpaBJIeHUS, TOJKHOCTHBIMU JIMIIAMU W TOCY/IapCTBEHHBIMM CITyXa-
IMMU. YKa3aHHbBI MHCTUTYT MPU3BAH CTaTh OMHUM M3 LIEHTPATbHBIX
3BEHbEB TOCYJAPCTBEHHOW BHECYIEOHON IMPaBO3alIUTHONW CHCTEMBI.
OH BbI3BaH K XW3HU JJISI TOTO, YTOOBI JIOMTOJIHUTH CYIIECTBYIOIINE
CPECTBA 3alUTHI MPaB U CBOOO IpaxaaH, MOOYXIaTh CyIbl K HEIO-
CPEICTBEHHOMY MIPUMEHEHUIO HOPM MEXIYHAapOIHOTO TpaBa, BIUSITh
Ha (OpMUPOBAHME B CTPAHE «IIPABOBOTO T0JIs1»*. OCHOBHBIMU €r0 3a-
JlauaMu SIBJISIIOTCSI: BOCCTAHOBJIEHUE HApPYIIEHHOTO TpaBa, pa3BUTHE
MEXXIIyHapOJIHOTO COTPYIHUUYECTBA B 00JIACTHU TpaB yejioBeKa, MpaBo-
BOE MpocCBelleHue u T.4.%

IMon MexXxayHapoqHBIMU MeXaHU3MaMU TapaHTUil TIpaB JIUIHO-
CTU B COBPEMEHHOM TPAaBOBEICHUY TTOHUMAIOTCSI MEPbl MUPOBOTO CO-
oO1ecTBa (KyJbTypHbIE, TOTUTUYECKNE, OPTaHU3alIMOHHBIE W MPaBO-
BbI€), HaMpaBJieHHbIE HAa OOECTieUeHUe M 3allUTy TpaB YeJoBeKa 1
rpaxaaHvHa. [TonuTrko-npaBoBasi cucTeMa MeXIyHapOIHBIX TapaH-
TUIA TIpaB YesioBeKa BKITIOUAET B Ce0s1 CUCTeMYy MEXTYHapOIHbBIX MaK-
TOB ¥ KOHBEHIIUI IO MpaBaM YeIoBeKa.

CchIKy 00111eTo XapaKTepa Ha MpaBa 4eJIoBeKa COIepXKUT YCTaB
Opranuszauuu OobvenHeHHbIx Hauuit 1945 1., Bo BBeIeHUM KOTOPOTO
BBIPAKAETCSI Bepa «B OCHOBHBIE IMpaBa 4eJIOBEKa, B JIOCTOMHCTBO U
LIEHHOCTb YeJIOBEYECKOW JTUIYHOCTH, B paBHbIE MTpaBa My>KUMH U KEH-
LIMH, HAlM# 60Jb1IKX U Majibix». CBou ueau OOH BuUauT B pa3BUTUU
JIPY>KECKMX OTHOILIEHUI, OCHOBAaHHBIX HA MPUHIIAMAX PABHOIIPABUS 1
camoorpeaenaeHus (ct. 1(2)), B obecrneyeHUN 1 NoaaepKaHUU yBaxe-
HWUS IPaB YeJI0BeKa M OCHOBHBIX CBOOO IJIsT BCeX, O€3 pa3inyusi pachl,
noja, s3bika win peaurun (ct. 1(3)). B coorBercTBUM ¢ YcTaBOM
TenepanbHasg accamb6iiess OOH uHuLIMKMpOBaia U3yyeHUe MpaB yeoBe-
Ka 1 OCHOBHBIX CBOOO/I, /1ajla PEKOMEH/IAIINY TI0 TTOPSIIKY X peanun3a-

% TlompobHee cM.: Abazoe P.®. TlepeocMbICIeHUE TpaB yesioBeka //
IMonuc (TTonutuyeckue ucciempoBanust). 1995. Ne 2. C. 183—186; Ipasa u cBo-
60mbl TMIHOCTU. esTeIbHOCTh YIIOTHOMOYEHHOTO TIO IpaBaM YeioBeKa B
Poccutickoit ®enepanviu O.0. Muponosa. 1998—2003 / coct. A.I. Maiiopos.
M.: FOpucnpynennust, 2003.

% MdenepaibHbIil 3aKOH «O0 yITOJIHOMOYEHHOM IO TpaBaM 4yesioBeKa B
Poccuiickoit @eneparmn» ot 26 despaist 1997 r. // CobpaHue 3aKOHOAATEb-
ctBa P®. 1997. Ne 9. Cr. 1011.
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uuu. ITomumo atoro, coctaButenu Ycrapa OOH yka3biBajiu, 4To eciiv
TIPOUCXOMSAT CEPhEe3HbIE W BOIMUIONINE HAPYIIIEHUsT OCHOBHBIX TTpaB 1
CBO0OJI, KOTOPBIE YTPOKAIOT MEXTYHAPOIHOMY MUPY 1 O€3011aCHOCTH,
TO TocyJdapcTBa HE MOTYT CChUIAThCS Ha CBOM BHYTPEHHUE Jejla U UX
CYBEPEHMTET MOXET ObITh OTpaHHUeH®.

HopmaTtuBHOe copepkaHue CyObeKTUBHBIX TTpaB ObLIO OTpe/e-
JieHo Bo BeeoOuieit nexknapaiuu npas yesaoBeka 1948 r. — nmepBoM yHU-
BepCaJIbHOM MEXIYHapOTHOM aKTe, B KOTOPOM T'OCY/IapCTBA MUPOBOTO
COOOIIECTBA COTJIAaCOBAIM, CUCTEMATU3UPOBAIM W TPOBO3IIIACUIIN
OCHOBHBIE TIPaBa M CBOOOJIBI, KOTOPbIE JTOJDKHBI OBITh TIPEIOCTABIIEHbI
KaxKJIOMY YeJIOBeKY Ha 3emie. Jlekapaimsi crajia TakKe TepBbIM JTOKY-
MEHTOM B KOMIIJIEKCE YHUBEPCATBLHBIX MEKIYHAPOIHBIX aKTOB OOILETO
XapakTepa B 00J1aCTH MTpaB YeJIOBEKa, Ky/a MToMUMO JleKtapaiiu BOILT!
ernie JaBa MeEXIyHapOIHO-TIPABOBBIX aKTa, TMPUHSTHIX [eHepambHOit
Accambiieeit OOH 16 nekabpst 1966 r.: MexxnyHapoaHbIi TakT 00 3KO-
HOMUYECKHNX, COLIMATIbHBIX U KYJBTYPHBIX TIpaBax U MexXIyHapoHbIi
MaKT O MPaXXJIAHCKKUX U MOJUTUUECKUX TTpaBax®’. B najbHeIeM moio-
sxenust Jlexkmapaiuy ObUTH TIPUHSTH U JOpa0OTaHbl B HALIMOHAJIBHBIX
KOHCTUTYIIUSIX 1IEJIOTO psiia TOCYAIapCTB, a TaKXke MCITOIb30BaIach B
Cy/iax 1o 000I0IHOMY COTJIACUIO CTOPOH. TTocie TaHHBIX aKTOB MOSIBU -
JIOCh MHOXECTBO JIOKYMEHTOB IO OT/AEJbHBIM acIlieKTaM IpaB YeIoBe-
Ka: arapTeuy, bITKaM U MpaBaM XeHIIUH, JeTeil 1 OeKeHIIeB.

Bo BTOpoii nosoBuHe XX B. Obu1a chopMUpOBaHa cUCTEMaA pe-
TMOHAJIBHBIX COTJIAIIEHWI TI0 TIpaBaM dejioBeka. CTpeMsicCh 3allUTUTh
TpaBa CBOMX IPaK/IaH U MPEA0TBPATUTh UX MACCOBOE TIOTIPAHNE, KOTO-
poe MPOUCXOIUT B XO€ MUPOBBIX BOWH U TJI00ATbHBIX KOH(DJINKTOB,
€BpOTIeiiCKUe TOCYIapcTBa BHeca B EBporieiickuii 10roBop o mpaBax
yejoBeka 1950 r. HeKOTOpkIE MpaBa, cojaepxkaiiuecs Bo Beceobuueit ne-
KJIapalluv TIpaB uesioBeka. i MX WMCIOJNIHeHUs ObLla ydpekaeHa
EBpormeiickasi koMmuccusi 1Mo TpaBaM 4YejioBeKa, Kylaa HarpaBlIsUIUCh
JKajao0bl TOCYIapcTBAMU M OTAEIbHBIMU TpaXJAaHaMU, CTaBIIVMMU
JKepTBaMU HapyllleHWsl TpaB ueioBeka. B 1969 . ObUT 3aKiOYeH
MexamMeprKaHCKUI JOTOBOP T10 IpaBaM YeIoBeKa, yUpeKaaBIInii KO-
MUCCHIO, B KOTOPYIO B ClTydae HeCcOOJIoIeHUs TIPaB YeioBeKa MOTJIN
oOpaliaThcs Kak rocyIapcTBa, Tak U YaCTHBIE JIUIIA, a TAKXKe Cy/, B KO-

% CM.: Kapmawxun B.A. TlpaBa uesioBeKa B MEXIyHAPOIHOM 1 BHYTPHU-
rocynapcTBeHHOM Mpase. M.: Mzn-so UTull PAH, 1995. C. 5—36.
7 3opexun B.JI. KoHctutyuus u rpasa yesioBeka B XXI Beke... C. 7—8.
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TOPBIII MOTJIM O0OpAIIAThCs TOJIBKO TOCYIapcTBa. B TOM ke romy ObLT
yupexaeH MexamMeprukaHCKUI Cyn 1o TIpaBaM uesioBeka. B cronuie
Kocra-Puku Can-Xoce pazMecTwicss AMEPUKAHCKUI WHCTUTYT MO
rpaBaM 4YeJioBeKa, OTBETCTBEHHBII 3a MCCIEIOBaHUSI B O0JIACTH TIpaB
yesoBeka. OIHO M3 CBEXMX PErMOHATBHBIX cOryaiieHnii — AdbpukaH-
CKasl XapTusl T10 MpaBaM yejioBeKa 1 HapoaoB 1981 1., 3akpenuBIas rpax-
JAHCKUE, TTOIMTUYECKUE, SKOHOMUUYECKHUE, COLIMAIbHbIE, KYIBTYPHBIE 1
IPYIIOBBIE TTPaBa yeioBeKa Ha appUKAHCKOM KOHTUHEHTE®.

YBaxkeHue MpaB yejoBeKa — TPaAMIIMOHHAs HOpMa MeXTyHa-
pOOHOrO MmpaBa, MOATBEPXkKAEHHAs TeM, uTo BceoOmas nexkmapauus
MpaB 4YeJIOBeKa CTajla YacThi0 MEXXAYHAapOAHOTrO OOBIYHOTO IpaBa.
Haxe ecy rocyaapcTBO He SIBJISIETCSI CTOPOHOI 10TOBOpa, a MpeaMeT
JIOTOBOpA YK€ CTal YacThl0 MEXIYHAPOAHOIO OOBIYHOTO TMpaBa, OHO
CBSI3aHO TIPUHIIMIIAMU JTOTOBOpa. PaccmaTtpuBasi mpaBa u cBOOObI B
paMKax IpaBOBOTO CTaTyca CyObhekTa IIPaBOBOTO OOIEHMST, Mbl BKJIIO-
yaeM B HETO He TOJIbKO OCHOBHbBIE (KOHCTUTYIIMOHHbBIE) TIpaBa, HO 1
BECh KOMIUIEKC TPaB, BBHITEKAIOIINX U3 IPYTUX BHYTPUTOCYIAPCTBEH-
HBIX y3aKOHEHU, a TAKKe U3 TeX MeKTyHapOIHO-TTPAaBOBbIX TOKYMEH-
TOB, KOTOpbIE TOJYYWJIM TOCYIapCTBEHHO-TIPABOBOE TIpU3HAHUE U
onodpeHue. HOBBIM 1 CyIIECTBEHHBIM O0CTOSITETLCTBOM CJIGAYET MPH-
3HATh BJIUSHUE MEXIyHAPOIHBIX MTPABOBBIX HOPM O TTpaBax 4yejioBeKa
Ha pacuIMpeHue coiepkaHusl TPaBOBOTO CTaTyca JIMYHOCTU B HALIMO-
HaJIbHOW TIpaBOBOii cucteme. [Iporcxoaut 3To BCIAEACTBUE TOTO, YTO
MEXAYHapOAHOE MPaBO CTAHOBUTCS BCe 00Jiee YHUBEPCAIbHBIM, a €r0
HOPMBI U IPUHIIUTIBI — 00s13aTETbHBIMU JIJIST BCE OOJTBIIIETo YMCiia ro-
cymapcts®,

[MToMuMO TOKYyMEHTOB, MEXIIyHApOIHbIE TAPAHTUU TIPaB, a TaK-
K€ MEXXIyHapOIHO-TIPAaBOBYIO OTBETCTBEHHOCTh 3a WX OpAWHApPHbBIE
HapylieHUsl 00ecTieunBalOT MHCTUTYTHI: KoMuccust o mpaBam ueno-
Beka B paMkax OOH, Komurer nmo npaBam uyenoBeka, EBporeiickas
KOMUCCHSI TI0 TipaBaM uesioBeka, EBponetickuii Cyn o mpaBam uyeno-
BeKa U1 JIp.

B CMm.: Ymoacypure Y.0. TpaBauenoBeka v pa3Butue // MexmayHapoaHbIi
KypHas connanbHbix Hayk. 2005. Ne 1. C. 83; Kapmawxkun B.A. TocymapcTBeH-
HBII CyBEpEHUTET U coOMIoNeHre TIpaB ueoBeka // [IpaBa uenoBeka 1 coBpe-
MEHHOE TOCYIapCTBEHHO-TIpaBoBoe pa3sutue... C. 165.

% CM.: Kapmawrkun B.A. TlpaBa uesioBeKa B MEXIyHAPOIHOM U BHYTPHU-
rocynapcTBeHHOM Tipase... C. 33—35.
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CylIeCcTBEHHOW pPa3HOBUAHOCTBIO OPraHU3alOHHO-TTPABOBBIX
rapaHTHii TIpaB 1 cBoOo. rpaxkiaH B Poccuiickoit Menepaiiviv pr3Ha-
€TCsl JAeSITETbHOCTh TOCYAAPCTBEHHBIX OPraHOB U B MEPBYIO OUYepelb
IIpesunenra PO, BeicTynatomiero, coriacHo cT. 80 Koncturyunu PO,
rapaHTOM TpaB U cBOOOX rpaxnaHuHa. B obs3anHoctu Ilpe3uneHta
BXOJUT obecTnieueHue yCa0BUil paboThl TOCYAaAPCTBEHHBIX OPTaHOB CO-
00pa3HO (opMysie «pa3peuieHO TOJBbKO TO, YTO JO3BOJEHO», B TOM
yucie — B cepe odecreyeHusi BHyTPUTOCYIapCTBEHHOTO MeXaHU3Ma
peanu3aluu 3alUThl TPABOBOTO CTAaTyca TUYHOCTU, COTIACOBAHHOCTH
(byHKIIMOHMPOBAHUS TOCYIAPCTBEHHOIO MEXaHU3Ma B UHTEpecax 00-
LIECTBA U JIP.

O6MM MECTOM COBPEMEHHBIX IOPUANYECKUX WCCIEeI0BAHUMI
SIBJISIETCS TIPU3HAHUE MPSMOU 3aBUCUMOCTU (P (PEKTUBHOCTU U Aeii-
CTBEHHOCTHU IOPUANYECKUX FAPAHTUI TTpaB 4eJoBeKa OT 3PeJIOCTU UH-
CTUTYTOB IPAXXAAHCKOTO OOIIECTBA U MPABOBOT0O TOCYIapCcTBa, YPOBHS
MPaBOBOU KyJIBTYPbl HACEJEHUS U TOCYTapPCTBEHHbIX CITY>XaIllUX, Kaue-
CTBa pabOThI MPABOTBOPUYECKUX U MPABONPUMEHUTEIbHBIX OPraHOB.
CoznaHue pa3iuvHbIX (DOPM KOHTPOJIS TPAXXKAAHCKOTO 0O0llecTBa Hal
rOCyJapCTBEHHBIM aMNapaToM CUMTAETCS TapaHTUEN OCYLIECTBICHUS
MnpaB U cBOOOA 4esoBeKa. Takoi KOHTPOJb MOXKET OCYIECTBISThCS
MyTeM TPUBJIEYEHUS] MpPeNCcTaBUTeNeil 0OlleCTBEHHOCTU K paboTe B
KOJIJIETMATbHBIX OpraHax. BaxHyto poJib B 3TOH chepe BHIMOTHSIOT He-
MPaBUTEIbCTBEHHbIE MPABO3ALIUTHBIE OPraHU3alluu, a TaKXKe oO0lIe-
CTBEHHbIE 00beAMHEeHUS UHBIX BUI0B. B 2004 . 6611 co3nan CoBet mno
COICUCTBUIO MHCTUTYTAM TPAXXJAHCKOTO OOIIECTBA U MIpaBaM YeoBe-
ka npu Ilpe3unenre Poccuiickoit @enepaunu. JJaHHEBIT Herocymap-
CTBEHHBII MHCTUTYT MPU3BAH OCYLIECTBATh MOATOTOBKY MPEIOXKe-
HUI MO COBEPILIEHCTBOBAHUIO MEXaHU3MOB OOECIEUEHUS] U 3allUThI
npaB ¥ cBOOOJI YejioBeKa U rpaxknaHuHa B Poccuiickoit deaeparuu’.

BaxXXHbIM MHCTUTYTOM TPaXXJaHCKOTO OOLIECTBA, HallEJIEHHBIM
Ha 3allUTY [PaB U CBOOOA TUYHOCTHU, SIBJIsIeTCS aABoKaTypa. Ceuuduka
aJIBOKATYPhI COCTOUT B TOM, YTO OHA MpeJHa3HaYeHa OTCTauBATh YacCT-
HbIIl MHTEepeC MyTeM 3allUThl MPaB U 3aKOHHBIX WUHTEPECOB KJIMEHTA
(moBeputens, MOA3ALIUTHOIO), T.€. UHAMBUIA (JIMYHOCTHU), a TaKXKe
OJIMLIETBOPSITh COOON KPUTUUYECKOE HAyaao B MPABOOXPAHUTEIbHOM
cucteme’".

7 CobpaHnue 3akoHopateabcTBa PD. 2004. No 46. Cr. 4511.
"' Cym.: Opaosa O.B. CotaibHO-PABOBOI MEXaHU3M pealn3aliii 1 3a-
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Pe3tomupys ckazaHHOE, OTMETUM, YTO MpobJieMa MpaB yesoBeKa
C TOUKHU 3pEHUsI UX COMEPKaHUsI, TApaHTUI, MEXaHU3MOB 00ECTICUECHUSI
¥ 3AIIUTHI IIAPOKO W CUCTEMHO pa3paboTaHa B COBPEMEHHOM IIpaBe —
HAIIMOHAJTLHOM M MEKTyHApOJIHOM, MaTepUaTbHOM U ITPOIIECCYATTbHOM.
CyllecTBEHHBII BKJIaJl B TEOPETUUECKYIO Pa3paboTKy MpobieMbl BHECIA
Koncturynms PO 1993 1. B KOHCTUTYLIMOHHOM TIpaBe U B IEHCTBYIOIIIEH
Koncturynmu P® chopmynmpoBaHa cucteMa KOHCTUTYITMOHHBIX Ta-
paHTUI TTpaB ¥ CBOOO JIMYHOCTU. B ropmanuecKoii Tureparype mmpoKo
00cyXmaeTcst BOIIPOC O CoAepKaHWU U (DYHKIINSIX aIMUHUCTPATUBHOTO
TPaBOCY/IMSI, TTPU3BAHHOTO 00ECIIEYNTh OXPaHy TPaB TPakiaH OT Jeii-
cTBUI TyOTMUHOM Biactu. HopMaTuBHOE conmepkaHue CyObeKTUBHBIX
TIpaB OTpeIeNISIETCS] B MEXKIIyHapOIHBIX aKTaX. BHyTprUrocynapcTBeHHast
U MeXIyHapoaHast DopMbI 0OeCcTieueHMsI U 3alIIUThI TIPaB ¥ CBOOOT IpH-
3HAIOTCS B3aMMOJIOTIOTHSIEMBIMH.

MHOT03HAaYHOCTh KaTeTOPUM «ITpaBa YeJoBeKa» MoJydaeT oTpa-
JKEHME B OOWINM UX KJIacCU(UKaAIINii, B OCHOBE KOTOPBIX JIeXaT pas-
JIMYHBIE KPUTEPUU — COIIMAIIbHOE Ha3HAUeHNE, CYyObEeKT pean3aliu,
poJib rocyaapcTBa B Mx obecrieueHUU. Mexy TeM COBpeMEHHasi HayKa
OTBepraeT Kakyo-J11d0 uepapxuio mpas M0 CTEIIeHN UX 3HAYNMMOCTH;
BCE OHU MPU3HAIOTCSI ONMMHAKOBO BAXKHBIMU M HEOOXOIMMBIMU, TapaH-
TUPOBAHHBIMU TOCYIaPCTBOM.

[TockosbKy mpaBa yejoBeka — KaTeropusi He TOJIbKO MpaBoBasi,
HO U couuanbHO-Gumocodckasi, pallMOHAJIBHBIM CJIEAyeT MPU3HATh
MOJAXO/ K €€ U3YYEHUIO C MO3ULIMii 0011edrunocodckoilt METOA0NIOTUH.
Kaxmoit amoxe pa3BUTHsI TIPENCTABICHUI O TIpaBaxX yeJIOBeKax CBOM-
CTBEH CBOW METOMOJOTUYECKUIl TIOJXO/, NAIONIUil UM OOBSICHEHUE C
TO3ULINI, TPUCYIINX 3TOMY BPEeMEHU OOIINX MPEJCTaBICHU O MUpE.

1.3
NMpaBa yenoBeka B pa3J/INYHbIX
TUNax NnpaBoONOHMMAaHUSNA

B coBpeMeHHO#1 Teopuu MpaBa yTBEPAUIIOCH YOSKICHWE, UTO TO WA
VHOE TTOHWMMaHue TpaBa (TUIl MPaBOMOHUMAaHUSI), KaK HauboJjiee 00-

IIUTHI TIPaB ¥ CBOOOM JIMYHOCTH B IrpaxknaHcKoM obiectse // [ocymapcTBo u
mpaBo. 2008. Ne 7. C. 75.
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1ee M KOHIIEHTPUPOBAHHOE BhIPAXKEHWE TIPENCTABICHNIA O CYIITHOCTH
¥ Ha3HAUYEHWU TIpaBa, BO MHOTOM OIpeNessieT Creln(uKy TOJTKOBa-
HUS TOM WJIM WHOM I0pMINYECKO KaTeropun’2. Beime MM HeCKOIbKO
OCHOBHBIX TUIIOB TTOHWMAaHWUS TIpaBa, KaXIbli M3 KOTOPHIX HECET B
cebe COOTBETCTBYIOIEE OTpee/ieHue IOPUINYECKON TIPUPOIBI TIpaB
yesioBeKa.

[MepBbIil TUTT TIPABOMMOHUMAHUSI — 3TO IOPUINIESCKUN TTO3UTH-
BU3M, MUMEHYEMbIII MHaYe HOPMaTUBU3MOM. JlaHHOMY TUITy TIpUCYIIE
OTOXJIECTBJICHUE TIPaBa ¢ 3aKOHOM, TIPEJICTaBJICHNUE O TIPaBe KakK O COBO-
KYITHOCTM HOPM, YCTAaHOBJICHHBIX WM CAHKIIMOHUPOBAHHBIX TOCYIap-
CTBOM UM 00ECTIeYeHHBIX TOCYIapCTBEHHBIM TIPUHYXICHUEM, JTU0O0 MpH-
HYJIUTEJTLHBIM TIOPSITKOM OOIIECTBEHHBIX OTHOIIIeHWH. M cTouHnKOM
TpaBa 1 ero 00s13aTeIbHOI CHITBI TIPU3HAETCSI TOCYIapCTBO, a CaMo TIpa-
BO TPaKTYeTCsl KaK MPOMYKT U (DYHKIIUST TOCYIapCTBEHHOM BIacTu’>.

Bropoit Thn mpaBOMMOHUMAaHUS — COLMOJIOTUIECKUI TTO3UTH-
BU3M, — TPAKTYeT MIPaBO KaK CUCTEMY COLIMAIbHBIX OTHOIIIEHUH, BO3-
HUKAIOIIMX B Pa3IMYHOTO Poia OObeAMHEHUSIX JIIOJEH, TM00 co3/1aBa-
€MBIX pellIeHNEeM CYIeOHBIX M aIMUHUCTPATUBHBIX OPTAHOB, UMEIOTIINX
opuanIeckue mocieacTsus. [IpaBo u ero 00s13aTeIbHOCTh TPU3HAIOT-
Cs CTOPOHHUKAMM AHHOTO THUTIA TIPAaBOTIOHWMAHUST TTPOU3BOTHBIMU
HE OT TOCy/IapcTBa, HO OT ob1ecTBa. OTAeIbHbIE TEOPETUKYU COLIMOJIO-
TUYECKOT0 TTO3UTUBU3MA ITPU3HABAIN CYIIECTBOBAHUE HAPSITY C TOCY-
JAPCTBEHHBIM MPAaBOM TaK Ha3bIBAEMOTO COIIMAJILHOTO TIpaBa — TIpa-
BOBBIX CHCTEM, BbHIPAOATHIBAEMBIX U TIOIEPXKUBAEMBIX PA3TUIHBIMU
COIIMAJTLHBIMU CTPYKTYpaMu (ceMbeit, Koprioparueit u ap.)’.

Hecwmotpst Ha pacxoxXaeHUsI MeXTy YKa3aHHBIMU TUTIAMU TIOHU -
MaHUsI TIpaBa, IOPUANIECKUI TO3UTUBU3M U COLIMOJIOTUYECKasl IOPUC-

2 Bapaamosa H.B. TunoJiorust mpaBoOOHUMAHKS U COBPEMEHHbBIE TEH-
NEeHIIUK pa3BUTUsI Teopuu mpasa. M., 2010. C. 5.

73 HanGosiee aBTOPUTETHBIM B HACTOSIIIICE BPeMsI SIBJISIETCSI BADMAHT Ipa-
BOBOTO MTO3UTHBU3Ma, TipemnoxeHHbIit [LJI. Xaprom: Hart H.L.A. The Concept
of Law. Oxford: Clarendon Press, 1994. P. 89—96; Xapm I'JI.A. T103UTUBU3M U
pasrpannyeHue mpaBa u mMopanu // [lpaBoBemenme. 2005. Ne 5. C. 112.
LInpokyto U3BECTHOCTh UMEET TakKe MO3UTUBUCTCKASI TEOPUSI, TIPESITOXKEH-
Has dunocodbom XIX B. [Ixx. OctuHom: Austin J. Lectures on Jurisprudence, or
The Philosophy of Positive Law / ed. by R. Campbell. 4" ed. L.: John Murray;
Bristol: Thoemmes Press reprint, 2002.

™ I'vpeuu I.J]. ®unocodust u corronorus rnpapa: M30paHHble COUMHE-
naust. CI16.: Uzn. nom C.-Tletep6. yu-ta, 2004. C. 41-52.
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MPYAEHIMS TECHO CBSI3aHbI MEXXY COOOM, BBUAY YETO OHU MPU3HAIOT-
Cs IByMSI Pa3HOBUIHOCTSIMU MTO3UTUBU3MA — IOPUINYECKOTO U COLIU-
onornyeckoro. Cneunduka nmpaBa ycMaTpuBaeTCsl MPeACTABUTEIIMU
JAHHBIX TUTIOB TIPAaBOTIOHWMAHUS B €r0 MPUHYIUTETLHOCTH, KOTOPast
obecrneynBaeTcs MO0 rocy1apCTBEHHOM BJIACTbHIO, JIMOO COLIMATbHBIM
npuszHaHveM. Mexay TeM I0pUIUIeCKUI TO3UTUBU3M OTOXIECTBISIET
MPaBO B OCHOBHOM C 3aKOHOM, a COLIUOJIOTUYECKUIN — C pelIeHUsIMU
CyIeOHBIX U AAMUHUCTPATUBHBIX OPraHOB, a TAKXKe CKJIaIblBAIOLIAMU-
Cd B pPa3JIMYHbIX BUIAX OObEAUHEHUI JI0OAEeH MpaBUJIaMU U OTHOLIE-
HUSIMU, UMEIOIITUMU I0PUINYECKIE TIOCIEICTBUS.

O0a Ha3BaHHBIX TUTIA TTPABOTIOHMMAHUST MHTEPIIPETUPYIOT Tpa-
BO TaK, KAKOBO OHO €CTb B JICICTBUTENBHOCTH, TOTJIa KaK ABa APYTUX
TUMNA MPABOMOHUMAHUS, O KOTOPBIX Mbl CKaXeM ceivac, TpakTyloT
MPaBO UCXOMs U3 TOTO, KAKUM OHO AOJKHO ObITh, COEpPKAT MPEACTaB-
JIEHUE O MpaBe KaK 0 HEKOEeM UJIeasie, 324acTYI0 OTBIIEYEHHOM U TEOpe-
TUYECKOM.

Tpetuii TUI MPpaBOMOHUMAHUS MPEACTABIISIET TEOPUS ECTECTBEHHO-
ro mnpaBa (Wi IOCHATYypajli3M), CJIOXUBILASCS B CBOEM KJIACCUYECKOM
BapuaHTe B XVII—XVIII BB. OHa onpenesnsieT mpaBo UCXO/As U3 TTPUPOIbI
OOILIIECTBA U YEJIOBEKA, YTBEPKIAET, YTO MPABO U YCTAHABIUBAEMbIN UM
MPABOIOPSIIOK OJKHBI ObITh CIIpaBeLTUBBIMU . JlTaHHASI TEOPUSI TPUTTH -
CBIBAET YEJIOBEKY BPOXICHHBIE U HEOThEMJIEMbIE TIpaBa, CYIIECTBYIO-
1€ HE3aBUCUMO OT rOCYIapCTBa U BO3HUKIIIME PAHEE €To.

YeTBepThlil TUIT MPaBOMOHUMAaHUS — (uiocodcKoe MOHUMa-
HUE TIpaBa — CBOAUT MPABO K MPUHLIMITY cBOOOAbI. [IpaBo TpakTyeTcs
Kak cgepa u Mepa cBOOO/Ibl, KAK COBOKYIMHOCTb YCJIOBUIA, TTPU KOTO-
PbIX YEeJIOBEK MOXET NEeMCTBOBATh CBOOOIHO. Pa3HOBUIHOCTBIO husio-
co(ckoro Tuma MpaBOMOHMMAHUS SBJSIETCS pa3paboTaHHAs U3BECT-
HbIM poccuiickuM TeopeTukoM mnpaBa B.C. Hepcecsnuem B 1980—

75 CoBpeMeHHOE TOJIKOBaHUE €CTECTBEHHOTO ITpaBa 6epeT Havyaso ¢ 310~
xu OypxyasHbix pepomouuit XVII-XVIII BB. BugHbsiMu mpeactaBUTe siMu
3TOr0 TUMA MPABOMOHMMAHUS SBJSIIOTCS MblcauTenu 3noxu [IpocseleHus
JIx. Jlokk, L. MonTeckné, K.2K. Pycco, W. Kaur, T. Ixxeddepcon, A. Cmur,
WM. Bentam u gap. TUTMYHYIO IS IOCHATYpaI3Ma (DOPMYIY COOTHOIIEHNSI
npaBa U CIPaBEIJIMBOCTH, OINpPEAEIeHUE MpaBa KaK BOJU K CIPABEIJIUBOCTU
(3aKOHBI, «TTIOKMPAOIINE» ITY BOJIO, HENEHCTBUTEILHBI U HE JOJKHBI UCTION-
HSITbCA) JAeT HEMELKUIA IOpUCT U colnoior KoHia XIX — nepBoil moIoBUHBL
XX B. I Panopyx: Padopyx I. ®unocodust mpaBa. M.: MexmyHapomgHbie OT-
HotreHus, 2004.
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1990-x romax 1ubepTapHasi Teopusl mpaBa, HauboJee MoCIeI0BaATENb-
HBIMU TIPUBEPXKEHIIAMU KOTOPOI sIBJIsTIoTCs ceroanst B.A. UeTBepHuH,
B.B. Jlanaesa u H.B. Bapiamosa’.

Kaxnpiit 13 yKazaHHBIX TUIIOB TIPABOTIOHMMAHUS JTaeT CBOIO
TPAKTOBKY IpPaB YeJIOBeKa, MX IOpUANIECKON MPUPOJIBI U CONEPKAHMSL.
[MTpu 3TOM HamboJee TONSIPHBIMU SIBJISIIOTCSI TOJIKOBAaHWST JaHHOMU
MpoOJIeMbI TO3UTUBUCTAMU U I0OCHATypaiucTamMu. Paznuane moaxonon
K MpobJieMe TIpaB TMYHOCTH, TaBaEMbIX YKa3aHHBIMU BbIIIIE TIPABOBbI-
MU TEOPUSIMHU, SIBJISIETCS, B CYIIIHOCTH, TIPOU3BOAHBIM OT JBYX TPaau-
LM TPAaKTOBKW COOTHOILIEHUS TOCYIapCTBA U JIUIHOCTU B (hrstocod-
ckoit Mbicau, 3aoxeHHbIX T. To66com u K.2K. Pycco. IlepBas, uny-
mast ot [060ca, MPUMUCHIBAET TOJUTUYECKYIO CYOBEKTHOCTh TOJIBKO
TOCY/IapCTBY M YTBEPXKAAET, YTO MOJIMTUYECKOE U3MEPEHE BOZHUKAET
MocJie TOro, KaK WHIWBUAYaJTbHbIE WHTEPEChl OYyIyT COrJIACOBaHbBI B
paMkax rocynapcrsa. [IpaBa TMIHOCTH TOHUMAIOTCS B paMKax JJaHHOM
TEOPUM KaK pe3ysIbTaT BHYTPUTOCYIaPCTBEHHOTO KOHCeHcyca. Bropast
dunocodckas Teopusi, 6a3upyloLascs, rJIaBHbIM 00pa3oM, Ha UAEsIX
Pycco, moctynupyer moJuTHIeCKyt0 CyObeKTHOCTh TUUHOCTH. IMEHHO
JIMYHOCTH HANIEJISIETCSI OHTOJIOTUYECKUM CTaTyCOM, a TOCYIapCTBO BbI-
CTyIaeT JIUIb UHCTPYMEHTOM OCYIIECTBJIEHUS TTOJTUTUYECKON CYOb-
€KTHOCTH .

B CCCP mnpaBoBasi HayKa pa3BuBajach MPEUMYLIECTBEHHO B
pycJie MO3UTUBUCTCKOM KOHIIETIIINU, TIPUOOPETIIEN XapaKTep CTPOTO-
TO Y MOCJeI0BaTeIbHOTO JieTu3ma. JIernaMm paccMaTpuBaeT MpaBo Kak
MPOIYKT TOCYIapCTBEHHON BIACTH, a CyOhEKTUBHBIE MpaBa — Kak Jia-
pOBaHHBIE TOCYIAPCTBOM, HOCSIIIME OKTPOUPOBAHHBIN (IMOXKaJIOBaH-

76 Hepcecany B.C. TIpaBo u 3akoH. M.: Hayka, 1983; O ace. Hatul myTh K
mpaBy. OT conmanuaMa K uBuiau3My. M.: Poccuiickoe tipaBo, 1992; Ou arce.
ITpaBo — mMatematuka cBo6obl. M.: FOpuct, 1996; On xce. Dunocodust npasa:
Yue6oHuk st By30B. M.: Hopma, 1999; Yemeeprun B.A. TloHsATHS TIpaBa u To-
cynapcTBa. Beenenue B Kypc Teopuu mpasa u rocyaapcersa. M.: [leno, 1997; On
ace. Jlekuuu no Teopuu npasa. Bein. 1. M.: Poccuiickasg npaBoBasi akagemMus
Munucrepcrsa toctuiuu, 2000; Jlanaesa B.B. JlubeptapHoe MpaBOTIOHMMA-
HHUE B KOHTEKCTE aKTyaJbHBIX TpoOsieM coBpemeHHo# Poccum // O6Grect-
BeHHBIe Hayku 1 coBpeMeHHOCTb. 2008. Ne 5. C. 80—90; Bapaamosa H.B. Yka3.
cou. C. 42-81.

77 Mepkywee B. H. TpaBa yeoBeKa B MUPOBO#i TIOJIMTUKE: COBPEMEHHBIE
teopetnueckue moneau // TIOJIWC (IMonutuueckue ucciaenopanus). 2006.
Ne 4. C. 139.

61



IIpasa uenoseka 6 npasosoii mvicau u 3aKkoHomeopuecmee Poccuiickoil umnepuu...

HBIIT) XapakTep. B cumy cBoero maTepHaJMCTCKOTO OTHOILIEHUS K Ye-
JIOBEKY U rpaxkIaHWHY rOCyAapCTBEHHAas BJACTb OMpPEAE/sieT 00beM U
collep>KaHUe ero MpaB, OHA MPAaBOMOYHA KakK JIapoBaTh T€ WJIM UHBIE
npaBa, TaK U OTHSITb UX CBOUM pelleHuem’s.

Hdpyrasi 0COOEHHOCTb IOPUANYECKOTO MO3UTUBU3MA COBETCKOTO
obpaslia — TpeacTaBIeHUE 00 OOYCIOBIEHHOCTH MPAaB YEJIOBEKa €T0
00513aHHOCTSIMU, 00 OHOTIOPSIAKOBOCTU KATETOPUI «IIpaBa» U «00s-
3aHHOCTW». Tak, COBETCKUE TTPaBOBEIbI OTMEUAJIM, YTO IpaxkIaHe Mmo-
JIy4aloT CBOU IpaBa He HA OCHOBAHUM CBOETO POXIECHUS U HE IS 0-
CTUXXEHUs JIMUHBIX 1IeJIel, HO «B MHTEpecax OOIIECTBEHHBIX, B LIEJISIX
OCYILLECTBJIEHUS CBOUX 00SI3aHHOCTE», BO3JIOKEHHBIX HA HUX KaK Ha
qjieHOB obuiecta’. JIpyruMu cioBaMu, MPaBo JUYHOCTU TPAKTOBA-
JIOCh HE CTOJIbKO Kak cBOOO/Ia IMYHOCTH, CKOJIBKO KaK ee 00LIeCTBEeH-
Hasi 00s13aHHOCTb. [1pecTaBneHrst OT OKTPOUPOBAHHOCTH TIPAB U CBO-
0601 ¥ X O0YCIOBJIEHHOCTU O0SI3aHHOCTSIMU (OTBETCTBEHHOCTBIO TIe-
pen oOuiecTBOM, MOTPEOHOCTBIO YKPEIUIEHUS] COLMATUCTUYECKOTO
CTPOS1, COLMATIBHBIMU (DYHKIIUSIMU AP.) SIBJISIOTCS 0a30BbIMU MMOCTYJIa-
TaMU MO3UTUBUCTCKOI TEOPUHM TTPaBa COBETCKOTO BpeMeHU.

EctecTBeHHO-TIpaBOBasI IOKTPUHA OTJAET MPUOPUTET JTUIHOCTH,
YTBEpKIAeT ee aBTOHOMHOCTb OT IMyOJIMYHOI BiacTtu. Anba u omera
JAHHOU TeOpUU — MPEeCTaBIeHUE O MPaBax JIMYHOCTU. DTa TeOpUst 000-
CHOBBIBAET TOHMMAaHUE TIPaB YeJIOBeKa KaK MPUPOXICHHBIX, HEOThEM-
JIEMBIX (HEOTUYKIaeMbIX) U CBSIIIEHHBIX MMITepaTuBoB. OHA MHTEpIIpe-
TUPYET TIpaBa YeJIOBeKa KakK eCTeCTBEHHbIE, HE3aBUCUMbBIE OT YCMOTpE-
HUS U POU3BOJIa FOCYAAPCTBEHHOI BJIaCTH, KOTOpasi MpU3BaHa odecrie-
YUTh 3a YeJOBEKOM IIpaBa, MpeaHauyepTaHHblE €My €ro IMPUpPOJIOH.
EcrecTBeHHO-TIpaBOBasi JOKTpUHA HalleJieHa Ha TO, YTOObI OTPAaHUYUTh
TIPUTSI3aHMS TOCYapCTBa MO CBOEMY YCMOTPEHMIO OTPENENSITh 00beM
TpaB 1 CBOOOJ YeJIoBeKa, HE CUUTASICh TIPU ITOM C HEOOXOAMMBIM ISl
HOPMAJTbHOM XXU3HEIeSITeIbHOCTU MHANBUIA HaOOpOoM TipaB®!.

8 Cm.: Obiast Teopust mipaB uesioBeka / oTB. pea. E.A. Jlykaiiesa...
C. 11-13.

7 CM., Hanip.: Maauyxuii A. CoBeTCKast KOHCTUTYIMS. 2-€ U3/1. XapbKOB:
IOpunnueckoe nusnatensctso HKIO, 1925. C. 48.

8 TlogpoGHee O CYHUIHOCTH TMO3UTMBMCTCKON TEOpHUU TpaBa CM.:
Bapaamosa H. FO. T1o3nTuBUCTCKIE TPAKTOBKY TIpaB YenoBeka // [1paBa yeno-
BEKa ¥ COBPEMEHHOE rOCyIapCTBEHHO-TIpaBoBoe pa3purue... C. 249—-271.

81 Cm.: OGiast Teopus mpas dejoBeka / oTB. pen. E.A. Jlykaiiesa...
C.11-13.
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B cBOMX TTOCTPOEHUSIX €CTECTBEHHO-TIPABOBasi JOKTPHHA MCXO-
JIAT U3 YOEXXICHMS O CYIIECTBOBAHUHN IIPUHIINIIOB B3aMMOOTHOIICHM I
MEXIY JTIOAbMHU, POKICHHBIX €CTECTBEHHBIM XOIOM BelIllei, TPUPOIONA
1 €CTECTBOM YeJIOBEUECKOTO OBITHSI, KOTOPHIC OTJIMYAIOTCS OT CUCTEMBI
HOpPM, YCTAHOBJICHHBIX TOCYHApCTBOM M HMMEHYEMBIX ITO3UTUBHBIM
nmpaBoM. EcTtecTBeHHOE TTpaBO MpPEIIIeCTBYeT ITO3UTUBHOMY U, B CITy-
Yyae pacXoXIeHUsI C HUM, UMeeT 0e3yCJIOBHOE ITPEBOCXO/ICTBO.

EcrecTBeHHO-TIpaBOBasl JOKTPMHA aKIEHTHPOBaJa BHUMaHME
Ha LEHHOCTSAX JXM3HM YeJIOBEKa, €ro JOCTOMHCTBA, PaBHOIIPABHSI,
CITPaBEIJIMBOCTH, KOTOPBIC BEIIBUTAINCH B KAUECTBE MOIITHOTO CTUMY-
Jla K YyTBEPKACHUIO TIPaB YyeioBeka. B cylHocT cBoeit 3T0 — ONTUMHU-
CTUYECKasl TCOPUS O HAaMJIydIlIeM IpaBe, O JOCTYDKUMOCTH CITPaBe I -
BOCTH B 00JIaCTH TpaBa.

PaccmoTrpuM Bo33peHust Ha TIpaBa yeioBeKa, CO3JaHHbIE B paM-
Kax JIMOepTapHO-IOpUINIECKON Teopyu. JIMOepTapHbIif TUII ITPaBOITO-
HUMaHUS®? MCXOOUT U3 OTOXAECTBJIEHUS IpaBa M IpaB 4YeIOBEKa.
[IpaBo TpakTyeTcs B HEM KaK HOPMaTUBHO BBEIpaXkeHHAasI CBOOOIa, paB-
Hasl JUT BceX WieHOB obmiecTBa. COBOKYITHOCTH MpaB YeIoBeKa CO-
CTaBJIIeT 00bEM ITPABOBOIT CBOOOIBI, KOTOPHII ITPU3HAETCS HEOOXOMM -
MBIM TSI KaXKIOTo CyObeKTa mpasa. [IpaBa yeoBeKa MHTEPIIPETUPY-
I0TCS B JAaHHOU KOHIEMIINY KaK COLMAIbHO 3HAYMMbIC TIPUTSA3aHUS Ha
OIIpeIeJICHHYI0 Mepy CBOOOIBI, COBMECTUMBIE C IPUHIMAIIOM (DOp-
MaJIbHOTO paBeHCTBA.

OcHOBHBIE TIpaBa ¥ CBOOO/IbI BO3HUKAIOT, COTJIACHO JIMOEpTapHOI
TEOPHH, HE B CWIYy UX O(DUIINATHLHOTO IIPOBO3IIAIIICHUS U YCTAHOBIIC-
HMST BJIACTHBIM CYOBEKTOM, KaK 3TO YTBEPKIAIM JICTUCTHI, a B CUJTY UX
B3aMMHOTO IPU3HAHUS CYObeKTaMU TOCYIapCTBEHHO-TTPABOBOTO OOIIIE-
Hus. Kak u mpaBo, IpaBa 4esloBeKa BO3HMKAIOT M Pa3BUBAIOTCS II0
Mepe UCTOPUYECKOTO Mporpecca cBo6obl. Posb 3aKkoHomaTe st 3aKiio-
JaeTcsa B TOM, 4TOOBI 3aMKCHpOBaTh OAHHBINA mporecc. Kak m
€CTeCTBEHHO-IIPAaBOBas TEOPHsI, TMOepTapHas TeOpHs IIPU3HAET IIpaBa
1 CBOOOJIBI €CTECTBEHHBIMU (BO3ZHUKAIOIIMMU 10 Y HE3aBUCHMO OT UX

82 3mech M manee Mbl OyleM cchliaThesl Ha paboThl B.A. UeTBepHUHA:
Yemeeprun B.A. OCHOBBI TNOEPTAPHOTO TIPABOIIOHMMAaHUS. BrIcTyrenue Ha
«KpyrioM crosie» B LleHTpe Teopun u uctopuu rpasa u rocynapctsa UI'TI PAH
«OCHOBHBIE KOHIICTIIIMU TIpaBa M TOCyIapcTBa B coBpeMeHHOU Poccum» //
TocymapctBo u mpaso. 2003. Ne 5. C. 19-21; Yemeepnun B.A. CoBpeMeHHast
JTbepTapHO-opuandecKas Teopus // ExxeroqHuk mnbepTapHO-10pruInIecKoit
teopun. 2007. Beim. 1. M.: U3n-Bo «TEUC», 2007. C. 5-8.
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o(uLMaTbHOrO MPU3HAHUS), a TAKXKE HEOTUYKIaeMbIMU (0€3 HUX ye-
JIOBEK HE MOXET ObITh CYyOBEKTOM MpaBa U YyYaCTHUKOM TOCYAapCT-
BEHHO-TIPABOBOTO OOUICHUST).

Teopetrku TMOEepTapHOI KOHUENIMY YTBEPKAAIOT, UTO TIpaBa ye-
JIOBEKa, KaK U JItoObIe MPAaBOBbIE MPUTSI3aHUSI, HYXKIAI0TCS B CUJIE 3aKOHA.
ITpu sTOM MpaBa YenoBeKa BHICTYIMAIOT /IS HUX KPUTEPUEM, TTO3BOJISIIO-
LM Pa3ieIsaTh 3aKOHbI Ha [TPaBOBbIE U MPAaBOHAPYIIAIOLIUE: [IEPBbIE JIN-
OepTapysiMU TIPUBETCTBYIOTCS, MMPUMEHEHUE BTOPBIX OHU MCKIIIOYAIOT.
ITpaBoBbIe 3aKOHBI U Ipyrue OPULMATBHBIC AKThI 3ALIUILIAIOT U KOHKPE-
TU3UPYIOT TIpaBa yesnoBeKka. [IpaBa yenoBeka jiexkaT B OCHOBE ITPABOBOTO
3aKOHOMATEIbCTBA, a CTeNEeHb 00ECIIEYeHHOCTH MIPaB U CBOOO/ SIBJISIETCS
MEpWJIOM MpaBOBOro 3akoHa. [1paBa yenoBeka JOKHBI ONPENesTh Iesi-
TEJIBHOCTh MTPABUTEIBCTBA U O0ECTIEUMBATHCS MPABOCYIUEM.

IOpunuueckuit mubGepTapus3M MOCTYIUPYET, YTO ODULHUATIBHO
MPU3HABAEMOE U 3allUIlaeMoe TTPaBo (MO3UTUBHOE MPaBO) HE MOXET
MPOTUBOPEUYUTH MpaBaM yeaoBeka. [IpaBo v mpaBoBble 3aKOHbBI MpPE/I-
CTaBJIIOT COOOM HE MPOU3BOJIbHBIE YCTAHOBJIEHUS 3aKOHOMATEJEH,
OHU COOTBETCTBYIOT MPaBaM YeJOBeKa, SIBJSIOTCS HOPMATUBHbBIM Bbl-
paxXeHueM Mepbl CBOOO/bI, aIeKBATHOM OCHOBHBIM MTPABOBBIM MPUTSI-
3aHUSIM ([paBaM YeJOBEKa) B OMpeNe/IeHHOW MpaBOBOW KYJBTYpE, B
OIpeieIeHHOM OOILIECTBE U B OMPEAeIeHHbII NICTOPUYECKUI TIEPUOI.

ITpu sTOM NMUGEpTapHOE MPABOMOHUMAHUE MPETEHAYET Ha TO,
YTO TOJIbKO OHO JAET I0PUANYECKOE OOBSICHEHWE MTPUPO/IbI TTPAB YeJIo-
BeKa, B TO BpeMs KaK B IPYTUMX TeOpuUsX (B OCOOEHHOCTU B IOCHATypa-
JIN3ME) ECTECTBEHHBIE MpaBa 0OBSICHSIOTCS KaK MOPaJbHO-3TUYECKUE,
HO HE KakK Iopuanyeckue TpeboBaHUS — TpeOOBaHUS OINpPeaeIEHHOM
MPaBOBOI CBOOOIbI KaXKJI0TO YeJIOBeKA WK FPaKIaHUHA.

OxapakTepu30BaHHbIE HAMU TMOAXOAbI K B3aMMOOTHOUIEHUSIM
YyeJI0BeKa U TOCyJapcTBa HE OrPaHUYMBAIOTCS HAyYHBIMU AUCKYCCHUSI-
MU. OHU HaxOOsIT OTPak€HWE B NEUCTBYIOIIEM 3aKOHOAATEJIbCTBE U
npexnae Bcero B KOHCTUTyLMSIX COBpEMEHHBIX rocymapcts. Tak, B
Konctutynusx CIIA, ®panuvu, Wranum, WcnaHum BoroiieHa
€CTECTBEHHO-TIPaBOBasl KOHLIEMIKS MTpaB yejaoBeka, a B Koncturyiuu
Asctpuun 1 ®PT — nosutusuctckan®’. Koncruryuus ke Poccuiickoi
®enepanu 1993 1. aBsIETCS, 10 MHEHUIO PsIIa aBTOPOB, PE3YJIBTaTOM
«MEXaHUYECKOTO CKpEUIMBAHUS» ABYX TEOPUN — IMO3UTUBUCTCKON U
ectecTBeHHO-MpaBoBoii. Kak monaraer M.H. MapueHKo, oHa SIBJISIET-

83 O61as Teopus npas uesnoseka / oTB. pen. E.A. JIykamiesa... C.12.
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Cs1 TIO3UTUBUCTCKMM TIOJIMTUKO-TIPABOBBIM aKTOM TIO CBOEH MpUpoje 1
XapakTepy, OTHAKO MEXaHUIeCKH BKJTIOYAeT B Ce0s1 psill pa3pO3HEHHBIX 1
KOHIIETITYaTbHO MEXKILy COOOI HE CBSI3aHHBIX €CTECTBEHHO-TTPABOBBIX TT0O-
noxeHuit®, YuacteoBasimii B pabote KoHcturyironHoro CoBelliaHust
cyabs EBporieiickoro cyna o npasam yenoseka A. M. Kopnep BcrioMrHa-
eT: «paboTa Hal “IpaBo3allMTHON” yacTblo KOHCTUTYIIMK ObLla Kak Obl
OTAaHa “Ha OTKYN” CTOPOHHUKAM JTUOEpaIbHO-AEMOKPATUIYECKOTO MPOo-
€KTa, B TO BpeMsl KaK Haj “UHCTUTYLIMOHAIbHON” YacThiO TPYAWINCHh
aNlenThl CUJIbHOW MPE3UIEHTCKOM BJIACTU. DTO OOYCIIOBUJIO M3BECTHOE
TIPOTUBOPEYNE MEXITY NeMOKPATUIECKUM U aBTOPUTAPHBIM 2JIEMEHTA-
MU B poccuiickoit KoHcTutyumm»®.

Mexy TeM Takylo TOUKY 3peHUsl pa3aeisiioT OTHIONb HE BCE Be-
nyiiye npaBoBeabl coBpeMeHHoi Poccuu. B.JI. 30pbKUH, Hanpumep,
yrBepxknaet, yto Koncrurymus PD c 3aoxeHHOl B Heil uaeeit Bepxo-
BEHCTBA ITpaBa U MPU3HAHUSI TTpaB 1 CBOOOJI YeJI0BeKa B KAUeCTBE BbIC-
1Ielt IIEHHOCTH OTIPEeIesIsSieT JINIIO HOBOM M UICTOPUYECKU MPEEeMCTBEH -
Holi Poccuu, sIBASIETCSI ICTOYHUKOM CTaOMILHOCTH M Pa3BUTHUSI CTpa-
Hbl. OHa cTajia BhICIIEH I0pUANYECKOl rapaHTHell TIpaB U CBOOO/ ue-
noBeka B Poccun. U XOTs B Heil 3aKpeTuieH OTHIOIb He MaKCUMAaJIbHO
BO3MOXHBII HA0OP MpaB U CBOOO UeJIOBEKA, TpaBa U CBOOObI, TPSIMO
He TIpoBo3IalieHHble B KoHCTUTYIMM, 00ecrieunBatoTcsl IpaBaMu 1
cBoOOMaMU, 3aKperuieHHbIMU B TekcTe OCHOBHOTO 3aKoHa. B To ke
BpeMs cpeau 3akpericHHbIX B Koncturynun P® 1993 . mpaB u cBo-
0011 yeoBeKa U TPakJAaHWHA, KOTOPbIE HE MOTYT OBbITh OTpaHUYEHBI
JlaXkKe B YCJIIOBUSIX BBEIEHUST YPE3BBIYANTHOTO MTOJOXEHUSI, €CTh TaKue,
KOTOPBIX HET B aKTaX MEXJIyHapOIHOTO TpaBa (HarpuMep, 0 HEBO3-
MOXHOCTHU JIMIIICHUS YeJIOBEKA €ro TPakJIaHCTBA WX TTpaBa U3MEHUTh
ero). [lpnuem orpanndenue mpas 1 cBooon B Kouncturyunu PO 1993 1.
paccMaTpuBaeTCsl Kak MCKITIOUeHUE M3 OOIIEeTo TpaBuiia 0 HeoOXonu-
MOCTH Haubosee MoTHOM 1 3¢ (HEKTUBHON MX 3aIUThI.

8 Mapuenxo M. H. TIpaBoBble TEOPUU U ITPOOJIEMBI TPABONIOHUMAHUS //
BricTyruienue Ha «KpyriioM crosie» B LleHTpe Teopuu 1 ucTopum TIpaBa v Tocy-
nmapctBa MI'TT PAH «OcHOBHBIE KOHLEIIIMY MpaBa M TOCydapcTBa B COBpe-
MenHoit Poccumn» // TocynapctBo u ripaBo. 2003. Ne 5. C. 18.

85 Koeaep A. M. KOHCTUTYLIMOHHBIE OCHOBBI HOBO# POCCUICKO#I rocyaap-
cTtBeHHOCTH // CTaHOBJIEHNE HOBO POCCUIICKOI TOCYTapCTBEHHOCTH: peaslb-
HOCTb M TIEPCIIEKTUBBI: OTKPBITHIN n0oK1aa. M.: YPCC, 1996. C. 23—-24.

8 Bopvkun B.JI. KoHnctutyiust u nipasa yenoBeka B XXI Beke... C. 8,
83—-84, 222.
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CoBpeMeHHbIE YUeHbIe-IOPUCTHI BHICKA3bIBAIOT PA3IMUHbBIE CYK-
JIEHUS O «COOTHOIICHUH CUJI» B IOPUCIIPYACHIINY TTOCIEIHUX JIET IBYX
OTNIMOHEHTOB — €CTECTBEHHO-TIPABOBON W TMO3UTUBUCTCKOMN JOK-
TPUH — B MHTEPIPETALIUN UMHU IIPOOIeMBI MpaB yejoBeka. [To mHe-
HUIO OJTHUX aBTOPOB, MTO3UIIMU €CTECTBEHHO-TTPABOBOI T€OPUH TIO OT-
HOIILIEHUIO K TIpaBaM 1 CBOOOIaM YeIoBeKa OJIepKaiu Modemy B COBpe-
MeHHoM topucnpyaeHuuu. Tak, H. M. MaTy30B yTBep:>KAAET, YTO TE3UC
0 €CTeCTBEHHOM U CaMOCTOSITEJIBHOM XapaKTepe MpaB yejioBeKa B CO-
BPEMEHHO I0PUINYECKO INTepaType SIBJISIeTCS OOIIEPU3HAHHBIM, a
B3IJISIIBI TO3UTUBUCTOB Ha TIpaBa YeJIoBeKa Kak Cyry0o OKTpOMPOBaH-
Hble (MMOXaJOBaHHBIE), TapOBAaHHBIE TOCYIAPCTBOM, YK€ JaBHO Tpe-
OJIOJICHBI® .

H.B. BapnamoBa He cnietuT pa3aenuts ontumusm H.U. Marty3o-
Ba B TaHHOM BoIpoce. XapakTepu3ysl TEOPUIO TIpaBa COBETCKOTO Mepro-
Jla Kak HayKy Cyry0o IMO3UTUBUCTCKYIO, JIETUCTCKYIO, IIOCTYIMPOBABIIYIO
YUPEAUTETHHYIO POJIb COBETCKOTO TOCYIapCTBA B MPU3HAHUM OCHOBHBIX
MpaB 1 CBOOOJ rpaXk[aaH, OHA YTBEPKAAET, UTO JTaHHAsl TEOPUSsI, XOTSI 1
BBITJISIZINT CETOMTHSI apXauvHo, He yIllia ele B mpouuioe. Hacnenue ne-
ru3Ma BapimamoBa BUOUT B BO33pPEHUSIX OOJBIIMHCTBA COBPEMEHHBIX
TEOPETUKOB TIPaBa, KOTOPbIE, COO0PA3YsICh C TIOJIOKEHUSIMU JIEHCTBYIO-
et Korcturyun PO 1993 1., He MOTYT MMOJTHOCTBIO OTPUIIATh UIEOJIO-
TUIO €CTeCTBEHHBIX M HEOTUYKIAeMBIX TIPaB YeJIOBeKa, HO TMPU 3TOM
paccMaTpuBaloOT €CTECTBEHHbIE MPaBa JIMIIb KaK 3JIeMEHTbl MOPaJIN 1
MPaBOCO3HAHUSI, TPUOOPETAIONINE IOPUANYECKYIO CUITY TOJIBKO TTOCTIE
3aKpEIJIEHUs] MX B KAUYECTBE HOPM JEHCTBYIOIIErO B rocynapcTBe Mo-
3UTUBHOTO TIpaBa. B paMkax mogo0HOI apryMeHTalluu €CTECTBEHHOE
MpaBo JIAIIAeTCs, 0 MHEHHWI0 BapiaMoBoii, «xapakTepa BBICIIETO
MpaBa B OPUANIECKOM CMBICTIC», HE TIPU3HAIOTCS €T0 IIPUTI3aHUs Ha
TO, YTOOBI OBITH PeaTbHO NEHCTBYIOIINM TIPABOM, TTIOCKOJIBKY YeJIOBEK
B JJOKTPUHE MO3UTUBM3Ma HE MMEET TpaB BHE O0IIeCTBa U rocyaap-
crBa®®. H.B. BapiaMoBa moJjiaraet, uto pasjaudue Mexmy IByMsi 6a3o-
BBIMU THUITAMU TIPABOIIOHUMAHMSI — TIO3UTUBUCTCKUM U HEITO3UTH-
BUCTCKMM — CYIIIECTBEHHO U HEMIPEOI0JMMO. B pamKkax repBoro npu-
opuTeT oThaaeTcs (opMaabHBIM MpU3HAKaM TpaBa, B paMKax BTOPO-

8 Mamysoé H.H. OcHOBHbIE TMpaBa 4YeJOBeKa M TpaxkIaHuHa //
AKTyasbHbIC TPOOJIEMbI TeOpUH Tpasa... C. 256.

8 Bapaamoséa H.B. TIO3UTMBMCTCKHE TPAKTOBKHM TIPaB YEJIOBEKA...
C. 255-256.
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TO — cojiepKaTeJIbHBIM, UTO TIPOSIBJISIETCS] HE TOJILKO B TEOPUU, HO U HA
npakTuke®.

CpearHHy0 TO3ULIMIO B JaHHOM Borpoce 3aHuMaeT E.A. Jlyka-
wea. [1o ee MHEHMIO, HA COBPEMEHHOM 3TaIlle Pa3BUTHUSI POCCUIICKOIA
IOPUINYECKON HAYKU pa3IM4usl €CTECTBEHHO-TIPABOBOIO U MO3UTUBUCT-
CKOTO TTOJIXO/IOB K ITPUPOJIE TIPaB YeJI0BeKa HUBEJIUPYIOTCS, PEoIoJieBa-
eTcsl pesKasi TIoJisIpu3alusl 3Tux yueHuit. B mpodeccroHamrbHOM mpaBo-
BOM C00011eCTBE (DOPMUPYETCSI IOHUMAHKE TOrO, YTO OrpaHUYEHUE Bia-
CTH TOCY/IapCTBa ITpaBaMU YeJIOBeKa He JO0JIKHO BECTH K YMAJICHUIO POJIU
rocyaapcTBa, KOTOpasi OCTaeTCsl BECOMOM He TOJbKO B 00JIAaCTU OXPaHbI
TIpaB 1 CBOOOJI YeJIoBeKa, HO U B chepe MPUIaHNsT UM 3aKOHOATEIbHOM
(oO1eo0s3aTenbHOM) (DOpMbI. XOTsI MpaBa yesioBeKa Ha XU3Hb, JOCTO-
MHCTBO, HENMPUKOCHOBEHHOCTh JIMUHOCTU M KWJIMILA MPUHAIUIEKAT
YeJIOBEKY OT POXICHHUsI, OAHAKO 3allMIIEeHHOCTh UM TpuaaeT dhopma
3akoHa. [ToaToMy mpaBa yesoBeKa He ClieyeT MPOTUBOTIOCTABIISATH TO-
CYIapCTBY, IPU3BAHHOMY B3SITh Ha ce0s (PYHKLIMIO UX 3aKOHOIATEIb-
HOro opMyJIMpOBaHus, O0eCreyeHNs 1 3alUThI ™,

AHTaroHmM3M o0eUX IOKTPUH ObLI CYIIECTBEHHO OcCjiabjeH, To
yoexnenuto E.A. JlykaieBoii, uctropueit yenoBeuectBa XX CTONETUSI,
a IMEHHO IEPEXUTHIMU UM MUPOBBIMU BOMHAMMU, TOTAJTUTAPHBIMU Pe-
JKMMaMU U, KakK CJIEACTBUE, MACCOBBIMU TSIrYalIIMMKU HApPYLICHUSIMU
rpaB 4eyoBeka. HeraTuBHbBIM MCTOPUYECKUI OMBIT MTOKA3bIBAET, YTO
MPaBO HEOTIEIUMO OT HPABCTBEHHOCTH, OT KATErOpUil CBOOO/IBI, CIIpa-
BEIJIMBOCTA U CAMOLIEHHOCTU JIMYHOCTH, T.€. OT Te€X MO, KOTOpbIe
BBIIBUTajla €CTeCTBEHHO-TIpaBoBast JokTpuHa. Mctopus XX B. cBue-
TEJILCTBYET TAKXKe, UTO 3TH MU JOJKHBI ObITh 3aKPEIJICHbBI B TTPaBO-
BOM 3aKOHE, KOTOPbIA, ONTUPasiCh HA HUX, TIOJyYaeT TOMOJHUTEbHYIO
«oHepruio». Tem caMbIM BO3pacTaeT 3HAYMMOCTb €CTECTBEHHO-
rpaBoBoii Teopun. Makropamu, CrIOCOOCTBYIOLIMMU CMSTYCHUIO TIPO-
TUBOCTOSIHUSI €CTECTBEHHO-TIPABOBBIX M MO3UTUBUCTCKUX IMOAXOIOB,
SIBJISIETCS, 10 yoexneHuto JIykaieBoit, Tak)ke KOHCTUTYLIMOHHAS U CY-
JeOHast TPaKTHUKa COBPEMEHHBIX TOCYIaPCTB, KOTOPAsi CBUIETEIbCTBY -
€T, UTO TOCY/IapCTBa, MPU3HAIOIINE €CTECTBEHHO-TIPABOBYIO TOKTPUHY,

8 Bapaamosa H. B. O pa3nnuusix TUTIOB MPaBOITOHMMAaHMs. BeicTyrieHue
Ha «KpyriioMm ctosie» B LleHTpe Teopuu u ncrtopuu npasa u rocynapcrsa UT'TI
PAH «OcHOBHBIEC KOHLIEITIIMHY ITpaBa M TOCYIapCcTBa B COBpeMeHHOM Poccun» //
TocymapctBo u mipaBo. 2003. Ne 5. C. 29.

0 Jlykawesa E.A. TlpaBa uenoBeka: MOHSITHE, CYIIHOCTh, CTPYKTypa //
O61ast Teopust paB yesioBeka... C. 13—16.
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OTHIOOb HE OTBEepraroT o(hOpMIICHUS TIpaB M CBOOOI UeJIOBEKa B MO3M-
THUBHOM 3aKOHOJATEILCTBE. DTO B IIOJIHOI Mepe OTHOCUTCS U K BaXKHE -
LM MEXIyHapOIHO-IIPAaBOBbIM JOKYMEHTAM I10 IpaBaM 4yejioBeka’’.

E.A. JlykameBa cuuTaet, YTO €CTeCTBEHHO-IpaBoBasl JOKTpHUHA
¥ TIO3UTUBUCTCKUI ITOIXOM B COBPEMEHHOM MMpPE He BBICTYITAIOT KaK
AHTUIOAbI MU AHTATOHMCTBI; HAIIPOTUB, OHU IOIOJIHSIOT APYr ApYyra,
BBIMOJIHSIIOT pa3Hble (yHKIMHU. « EcTecTBEeHHO-TIpaBOBast JOKTPUHA, —
yrBepxaaet JIykaiieBa, — aKIeHTUPYET UCTOKH ITPOUCXOXKICHMS IIpaB
YyeJI0BeKa KaK ero HeOTheMJIEMBIX, HEOTUYKIaeMbIX CBOICTB. OHa cTa-
BUT IIpaBa 4ejOBeKa IpeBbIlle rocyaapcTa, nachoc ee HampapieH Ha
OrpaHUYeHME IpaBaMu YeI0BeKa TOTAIUTAPHBIX MPUTSA3aHUI Tocyaap-
ctBa. BMecTe ¢ TeM, He Haxos 3aKpeIIeHsI B TO3UTUBHOM 3aKOHO/IA-
TEJIbCTBE, ITPaBa YeJI0BeKa BEICTYIAIOT BeChMa HEOIpeAeICHHO, Pa3Mbl-
TO, Y 3TO 3aTPYAHSET OCYIIECTBICHUE rOCYIapcTBOM (DYHKLIMHU X 00e-
crieyeHus 1 3anThi»*2. Co CChUIKON Ha 3armaJHOrepMaHCKOIro Y4eHOro
K. IlITepHa oHa pe3tomupyet: «[ocynapcTBeHHO-TIPAaBOBOE TTPU3HAHKE
¥ TapaHTUPOBAHHOCTH 03HAYAIOT OOJIBIION ITPOPBIB K UIIEe IPaB Uesio-
BeKa. 3aMMCTBOBAaHHbIE U3 MOCTYJIATOB M JeKIapalidii KaK IpaBa ecTe-
CTBEHHBIEC, OHU CTAHOBSTCS MPaBaMU B IOPUANYECKOM CMbICIIE»®.

TeHIEeHUNS K COMMIKEHHIO TIPEXIE MOJSIPHBIX MTO3UTUBUCTCKUX
¥ I0CHATYPaJIMCTCKUX BO33PEHUI Ha TTpaBa YejIoBeKa IMPU3HACTCS U Ta-
KMMM M3BECTHBIMUM T€OPETHKAMM POCCUiicKOro mpasa, kKak B.K. ba-
6aeB, 0.9. Jleiict, M.H. Mapuenko u O.B. Mapteimus. Tak, mo MHe-
Huto O.9. Jleiicta, nMpoaHaJIU3UPOBaBILIEr0 0OCOOEHHOCTH OpUANYE-
CKOTO TIO3WTHBHM3MA, COILIMOJIOTMYECKOTO ITO3UTUBU3MA M TEOPUU
€CTECTBEHHOIO [IpaBa, KaxIblii U3 9TUX TUIIOB IIPABOIIOHUMAHUSI UMe-
€T CBOM OCHOBAaHMSI U CTOPOHHUKOB, BBIPAXKaeT PealibHYyI0 CTOPOHY
MpaBa 1 CIYXXKUT ero ocylecTBiIeHno. OMHAaKO BCe OHU «CTOJIb XKe Bep-
HBI, CKOJIb M OCITOPUMBI», TOTJIa KaK CJIOXKHENIIIee O0IIeCTBEHHOE SIB-
JIEHUE — TMPaBO — HaXOAUTCH TIE-TO MOCEPEINHE MEXIY KpalHUMU
TOYKAMU 3pEHUsI TPEX KOHLEMIM™,

o1 Jlykawesa E.A. K Bonpocy o MpaBOMOHMMaHUU: BeIcTyruieHue Ha
«KpyrioM crosie» B LieHTpe Teopun u nctopuu rpasa u rocynapctsa UI'TI PAH
«OCHOBHBIE KOHIICTIIIUU TIpaBa M TOCylIapcTBa B coBpeMeHHOU Poccum» //
TocynapctBo u ipaBo. 2003. Ne 5. C. 9.

%2 Jlykawesa E.A. TIpaBa uenoBeKa: MOHSITUE, CYIIHOCTh, CTPYKTYpA...
C. 14.

% Uur. mo: Jyxawesa E.A. Yka3s. cou. C. 16.

%4 Jleiicm O.9. CyuiHocTb npaa. [TpoGiieMbl Teopuu U hustocodbuu rpa-
Ba. M.: 3epuano-M, 2002. C. 273-275.
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B.K. ba6aes 1 O.B. MapThIlLIKH MoJaraloT, YTo pa3pelunThb Mpo-
TUBOpEUME MEX/1y MO3UTUBUCTCKON 1 €CTECTBEHHO-TIPABOBOI TEOPU-
SIMU TIpaBa CIIOCOOHO BO3BpallleHUE K pa3pabO0TaHHO B TOPEBOJTIOLIN-
OHHOI, B TOM YKCJIe B POCCUICKOI IOPUCTIPYACHIIUM, UIee AeTeHUS
MpaBa Ha eCTeCTBEHHOE U MO3UTHBHOE?. OHM YTBEPXKIAIOT, UTO MEXKIY
MO3UTUBUCTKON M €CTECTBEHHO-TIPABOBOI TEOPUSIMU MHOTO OOIIIMX
TOUYEK CONMpUKOCHOBeHUs. «HopMaTnBUCTCKOE MOHUMaHKE TIpaBa, —
nuirer O.B. MapTbllivH, — OcCTaeTcsl y Hac HauboJiee pacrpocTpa-
HeHHBIM. [TpearnosoXnm, 4To Mbl HEMHOXKO CHVDXKaeM TUTAHKY U TTpH-
3HAeM, U4TO 3TO OTpeesieHre He MpaBa BOOOIIIE, a BCETO JIMIIIb TTO3U-
TUBHOTO TpaBa. KaHoHaM I0pUINYECKOTO TO3UTUBU3MA 3TO HUCKOJb-
KO HE MTPOTUBOPEUUT, TOTOMY UYTO, COTJIACHO HOPMATUBUCTCKOW KOH-
LIETIIMY, UHOTO TpaBa, KpoMe MO3UTUBHOTO, BooO1Ie HeT. Ho ¢ Takoit
OTOBOPKOI HOPMATUBUCTCKOE OTpeNeIeHEe BIIOJTHE YCTpauBaeT Mpu-
BEPXKEHIIEB TEOPUU €CTECTBEHHOTO MpaBa U (GpuiaocodcKoro moHnMa-
Hus rpaBa. OHO CTAHOBUTCS OUEBUAHBIM, OECCITOPHBIM»®,

O06oCHOBaHUEM KU3HECHOCOOHOCTU €CTECTBEHHO-IIPABOBOIMA
Teopuu ciyxkut yrBepxkiaenue O.B. MapreimmHa, 4TO Hayka TipaBa
MpU3BaHa AaTh HE TOJBKO aHAJIU3 CYIIECTBYIOIIEH CUCTEMbI HOPM, HO
1 BbIPa0OTaTh KPUTEPUH UX OLIEHKH, PA3JIMUEHUST XOPOIIETO U TIJIOXO-
TO B ITpaBe, a TAKOE MPeICTABICHUE 1aeT UMEHHO TeOPUSI €CTECTBEHHO-
ro rpasa. HemocTarok 1opuanieckoro mo3uTHBU3MAa BUAUTCS YIEHOMY
B a0COJTIOTU3AIMY JICMCTBYIONIETO TpaBa, B OTKa3e OT KPUTUYECKOTO
OTHOIIIEHUST K HEMY, B TIPUHIIMITAAILHOM JIOITYIIIEHUN BO3MOXHOCTH
€ro HecoBepleHcTBa” .

ComkeHre TTO3UIIN I TTO3BUTUBUCTCKOTO U €CTeCTBEHHO-TTPABO-
BOTO HAIPaBJIEHUI TPABOBOI MBICIM HAOMIOJAETCS B 3aMlaJHOW IOpU-
IUYEeCKOW Hayke TOCJeqHUX aecsaTwieTuii. Ee mpencraButenu Bce
Yare CKJIOHSIOTCSI K MHEHUIO, UTO IOPUINIECKU TO3UTUBU3M CTaHO-
BUTCSI «00JIe€ YTOHUYEHHBIM» U IBVKETCS K TIO3ULIMSIM, OJTU3KUM K T€O-
pUM €CTECTBEHHOTO IpaBa, a TeOpUsl eCTECTBEHHOTO TpaBa, B CBOIO
ouepeib, Pa3BUBACTCS B HAMPABJICHUH IOPUINIECKOTO MO3UTUBU3MA’S,

% O61uas teopus npasa. Kype nekuuit / moa obur. pen. B.K. baGaesa.
H. Hosropoxu: BILI MBJI Poccuu, 1993. C. 113.

% Mapmoiwun O.B. COBMECTUMBI JI OCHOBHbBIE TUITbI TOHUMAaHMUSI Ipa-
Ba? // TocynapctBo u mipaBo. 2003. Ne 6. C. 18.

97 Mapmouuun O.B. Yka3. cou. C. 19.

% Tam xe. C. 14—15.
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OO11MM 3HaMeHaTeJIeM J1JIs1 TAKOTO COJIMKEHUSI OISITh XK€ MPU3HAETCS
MapHbI XapaKTep KaTeropuii «eCTeCTBEHHOE» U «[TO3UTUBHOE MPaBO»,
KOTOpPBIE TECHO CBSI3aHbI MEXAY COOO U BBIMOJHSIOT (PYHKLIMU pa3-
HOTO MOPSIAKA: €eCTECTBEHHOE MPABO CIPABELJIUBO, HO HE PEaAIU3yeMO
caMo 1o cede, a MO3UTUBHOE MPaBO peaTu3yercs, HO He 00s13aTeIbHO
SIBJISIETCSI CTIPABEIJIMBBIM.

ITponosxast U B UBBECTHOM CMbIC/Ie Mepedpa3upyst BbICKa3biBa-
HUE U3BECTHOTO (DPAHILY3CKOro coluoiora, puiocoda v mMoauToI0ra
P. ApoHa, KoTopblii B cBOeil 3HaMeHUTOI paboTe «Dcce 0 cBobogax»
(M., 2005 r.) npuUXOAUT K BBIBOAY, YTO YHUBEPCAIbHON U €IUHCTBEH-
HO (hOpMyJTIbI CBOOOIBI HE CYILIECTBYET, BBICKAXEM MBIC/Ib, YTO COJTU-
JKEHME MO3ULIMI TMO3UTUBUCTCKON U €CTeCTBEHHO-MPABOBO Teopuii
CIMOCOOHO CYIIECTBEHHO O00OraTUTh COBPEMEHHYIO TEOPUIO MPAB YeJio-
Beka, caenaTh ee 60Jee CUCTEMHOM, TTOJTHOW U 0OCTOSITEIbHOM.

% 3k ok

IToaBeneM uToru rnMpoaHaJu3upoOBaHHBIM B TaHHOI IJ1aBe Mpej-
CTaBJIEHUSIM COBPEMEHHON IOpUCHPYAEHLMM O TpaBax U CBOOOIAX
JuyHoctu. T1paBa yesoBeka — 3TO YHUBEpCadbHasl MpaBOBasi KaTero-
pusi, U3ydeH1e KOTOPOiA SIBJISIETCS Ba>KHBIM HarpaBJieHUEM COBPEMEH -
HBIX IOPUINYECKUX UCCAEJ0BAHUI B Pa3IMUHbBIX 00JACTIX IOpUANYE-
CKOTO 3HaHUSI — B UCTOPUU U TEOPUM TpaBa, B KOHCTUTYLIMOHHOM U
aIMUHUCTPATUBHOM, MEXIIYHAPOAHOM IpaBe.

B nocneaHue ronbl TeOpeTMKaMu MpaBa 3aKaaabIBalOTCsI OCHOBBI
JIJIS CO3MaHMsl KOMIUIEKCHOM TEOpUM MpaB U cBOOO yeaoBeka. B aToii
CBSI3U YTOUHSIIOTCS TTIOHSITUSI «ITpaBa yeJoBeKa», «CBOOOIbI UeJIOBEKa»,
«IpaBa rpaxKJaaHuHa», «[IPaBOBOI CTATYyC JIMYHOCTW». B coBpeMeHHOIt
TEOPETUKO-TIPABOBOU JTUTEPATYPE PA3NETSIIOTCS MOHATUS «IIpaBa 4ye-
JIOBEKa» U «MpaBa rpaxxaaHrHa». [TpaBa yejoBeka UMEHYIOTCS CYyObeK-
TUBHBIMM TIpaBaMu, MO KOTOPbIMU MOHUMAIOTCSI BO3MOXHOCTU KOH-
KPETHOI JIMYHOCTU B cepe YAOBAETBOPEHUSI MHTEPECOB, MOTPEOHO-
creit, noab3zoBaHus 6garamu. I[loa mpaBamu rpaxaaHMHA MOHUMAETCS
oxpaHsieMasi 3aKOHOM Mepa IOpPUIMYECKM BO3MOXXHOTO TIOBEICHMS,
HampapjJ€HHAasd Ha YIOBJIETBOPEHWE WHTEPECOB YeJOBeKa, KOTOPBIA
HaXOJIUTCS B YCTOMYMBOM MPaBOBOM CBSI3U C ONPEIEIEHHBIM rocyaap-
CTBOM.

IToHsiTUSA «TIpaBa yesIoBEKa» U «CBOOOAbI YETOBEKa» pa3invaloT-
cs opUcTamMu aaneko He Bcerna. OCHOBaHUEM ISl UX pa3feeHus sIB-
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JISeTCsl MO3ULIMSI TOCYyNapCcTBa, aKTUBHAs B OMHOM cilyyae (B cllyyae
peanu3aly npaB YeJoBeKa U HalleJIEHHAs Ha CO3AaHUe YCIOBUI IS
TaKOW peann3alivui) U MacCUBHas B APYroM (rocynapcTBo 00s13aHO He
BMeENIUBAThCS B chepy CBOOOABI uesoBeka). TepMuH «cBoOOAa» MO~
YEPKUBAET IIUPOKHWE BO3MOXHOCTA WHAMBUIYAJTBHOTO BbIOOpa, HE
ouepurBasi KOHKPETHOIO €ro pe3yJ/brara.

MHOTrO3HAaYHOCTh TOHSITUSI «IIpaBa YeJOBEeKa» IMOJITBEPXIAeT
o0uare pazHOBUAHOCTENM BTUX MpaB, a TakXke MX KJacCU(UKaLIMA.
IIpaBa 1 cBOOOIBI pa3mENSIOTCS MO UX COUMATIBHOMY HAa3HAYEHUIO
(monuTHUYecKre, COLMATbHO-3KOHOMUYECKUE, TpaxkaaHCcKue (JIud-
HbI€) U KYJbTYpPHbIE MTPaBa), MO CYyOBEKTY UX peanu3alnu (KOUIeKTUB-
Hble U UHIUBUIYATbHbIE); C TOUKU 3pEHUS HOPM, UX YCTaHABIUBAlO-
UX (MaTepuajibHble U MPOLECCYATbHBIE); B 3aBUCUMOCTU OT POJIU
roCcyIapcTBa B UX OCYLIECTBICHUM (HETaTUBHBIE U MO3UTUBHbIE) U JIP.

CyliecTBeHHOE 3HaUY€HUE B MOJpa3AeeHUM MpaB U CBOOO ye-
JIOBEKa Ha TPyMIlbl 3aHUMAET CPAaBHUTEIbHO-UCTOPUUECKUIA MOIXO,
PaHXUPYIOLIWI MpaBa, BO-MEPBLIX, 10 BPeMEHU UX BOSHUKHOBEHUS U,
BO-BTOPBIX, MO BBIMOJHSEMbIM UMU DyHKIUAM. [lepBoe mokoneHue
npaB (MpaBa MOJUTUYECKUE U TPAXKIAHCKUE (JIMUHBIE)) ObLIO MPOBO3-
riameHo oypxyasHeiMu pesomtouusimu XVII—XVIII BB.; BTOpoe 1o-
KOJIeHHE (COLMATbHO-9KOHOMUYECKHME MpaBa) BO3ZHUKIIO BO BTOPOW
nojoBuHe XIX — Havane XX B. CoBpeMeHHbIE HAM TTOKOJIEHUS TTPaB —
TPEThE U YETBEPTOE — BBI3BAHBI K XKU3HU MPOLIECCAMU HAYYHO-TEXHU -
YEeCKOW pEeBOJIIOLIMU, SKOHOMUYECKOW U MOJUTUYECKON MOAEpHU3A-
LMY, TJI00aIn3aluu.

Kaxmoil snoxe pa3BuUTUs MPEACTABICHUI O MpaBax 4esIoBeKax
CBOICTBEH COOTBETCTBYIOIIUIA METOIOIOTUYECKUM MOAXO/, JaBaBIINIA
UM cBoe o0bsicHeHue. [lepBoe mokosieHre MpaB TPAKTOBAJIOCH B pyCJie
KJIACCUYECKOI TeOpUHU MO3HAHUSI, CTPOTO OTpaXaBlleil OO bEKTUBHYIO
pPeabHOCTh U TPEOYIOLE OMHO3HAYHOCTHU B Ne(UHULIMU TIPaB, MpU-
3HaBaBILIE UCTUHHOU JIMIIb KaKyl0-IU00 OJHY WX UHTEPIPETALIUIO.
Hexnaccuueckast Teopusi (LLUPOKO MPUMEHSIIACh K OMUCAHUIO BTOPO-
ro MOKOJIEHUSI MpaB) pacCMaTPUBAET MpaBa HE TOJIbKO KakK BO3MOX-
HOCTU WHIMUBUIA, HO U KaK OOILIIECTBEHHbIE 3aa4U, YYUTHIBAET BJIUS -
HUE HAyYHbIX MPEINOYTEHUN U MUPOBO33PEHUS UCCAEAOBATENs MpU
UX U3YYEHUU, IPUHUMAET OMUCAHUE TIPaB C Pa3HbIX MUPOBO33pEHYE-
ckux no3uuumid. IToctHeknaccuueckas (coBpeMeHHast) Teopust GopMu-
pyeTcsl Ha MPUHLUIAX CUHTEe3a MPEAICTABICHUI O TpaBax YeJIoBeKa, Bbl-
pabOTaHHBIX B PAMKAX Pa3IMYHbIX OTPACIEe TYMAHUTAPHOTO HAyYHOTO
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3HaHus. B Hacrosiee BpeMs BCe TpU KOHLETNTYabHO-TEOPETUUECKIUE
KapTUHBI TIpaB YejIoBeKa IMPUCYTCTBYIOT B MCCIICAOBAHUSIX B TeX WU
WHBIX BapUALIMSIX.

CBoil BKJ1ad B OCBellleHUE MpoOieMbl MpaB U CBOOOJ yesioBeKa
BHECJIO CpaBHUTEJbHOE MPaBOBEACHUE, OTKA3aBIleecsl OT YyHUBepPCasb-
HOCTHU €BPOMOLIEHTPUCTCKON MOJEIU MpaB YyejoBeKa U MOCTYIUPYIO-
1ee cBoeoOpa3re KOHLEMUKI MpaB yeJIoBeKa B pa3IMYHbIX IMBUIN3a-
LIMSIX: B UCJIAMCKOM MUpe, B a3uaTckux pernoHax (Kurait, Anonust), B
TpanuuMOHHBIX obiectBax (Muaus, Adgpuka).

ITpaBa uenoBeka HEOTAEAMMbI B COBPEMEHHOI IOPUCTIPYASHIIUU
OT ux rapaHtuii. [apaHTuu npaB U cBOOOI JUUYHOCTU TPEACTABISIOT
coboli cucTteMy YCJIOBUM, CPEACTB U CIIOCOOOB — BKOHOMMYECKHUX
(cBoboOna MpeanpuHUMATEIbCKON AEATeIbHOCTU U T.M.), MOJUTUYE-
CKMX (MHOTOMApTUMHOCTD, MUIIOPATU3M MHEHUH U T.I.), COUMUATbHBIX
(0011IeOCTYIMTHOCTh U OECIUIaTHOCTh OCHOBHOTO 00111ero 00pa3oBaHUs
U Ap.), KOTOpbie 00ecneuyrnBaloT YeJ0BeKY BO3MOXKHOCTH JIJIS peain3a-
LMy ero npas. Bce rapaHTUM MoydyaroT 3aKOHOJATEbHOE 3aKperiie-
HHE Ha pas3IMYHBIX YPOBHSAX — MEXIYHApOIHOM, BHYTPUTOCYIAp-
CTBEHHOM, PETMOHAJIbHOM.

BHyTpurocymapcTBeHHBIN IPaBOBOM MEXaHU3M 3alllUTHI TIpaB 1
CBO0OOJ BKJTIOUYAET B C€0S1 KOHCTUTYLIMOHHBIE U MpOLECCyalbHbIe TapaH-
M. KOHCTUTYLUMOHHBIE TapaHTUM 3aKperuieHbl MpeXae BCero B
Koncturyumm P®, B rmase nepBoit «OCHOBBI KOHCTUTYLIMOHHOTO CTPOST».
BaxxHeimmMy opraHn3allMOHHO-ITIPABOBBIMY TAPAHTUSIMU TIPaB U CBO-
00/ TpaKaaH SIBJISIETCS] COOTBETCTBYIOLIAS AESITEIbHOCTb TOCYIapCTBEH -
HBIX OPTaHOB M B TiepByIo odepenb [Ipe3umeHta PD kak rapanTa mnpas u
cBobon rpaxaaHuHa. [IpoueccyaibHble TapaHTUM 3aKpPEIUIeHbl B yro-
JIOBHO-TIPOLIECCYAIbBHOM W TPaXIAaHCKO-MPOLECCYATbHOM 3aKOHOMAA-
TeJbCTBE, B YACTHOCTU, B BUJI€ TIPUHIIMIIA COCTSI3aTeIbHOCTU CYyI10IPO-
M3BOJICTBA U T.II.

BaxkHbIMU BUIaMU IIPaBOBBIX TApaHTUI TIpaB U CBOOOI YeIOBEKa
B COBPEMEHHOU IOPUCIPYICHIINY TPU3HAIOTCS KOHCTUTYLIMOHHBIN
KOHTPOJIb U HaA30p, cyaeOHas 3aluTa, aAMUHUCTPAaTUBHO-ITpaBOBast
1 MeXAyHapoJHasl 3aliuTa mpaB yejoBeka. ITom mMexmyHapoaHbIMU
MeXaHU3MaMM TrapaHTUii TTpaB JUYHOCTHU B COBPEMEHHOM ITpaBOBE/IE-
HUM MOHUMAIOTCSI MEPBI MUPOBOTO cOO0LIECTBA (KYJIbTYpHbIE, MOJIU-
TUYECKHE, OPraHU3allMOHHbIE U TIpaBOBbIE), HAlpaBJIEHHbIE HA 00e-
crieyeHue M 3allUTy TMpaB 4vejaoBeKa W rpaxaaHuHa. Iloautuko-
MpaBoBasi CUCTEMA MEXAYHAPOJAHBIX rapaHTUI MpaB YeJa0BeKa BKIIIO-
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JaeT B ce0sl cUCTeMy MEXIYHapOIHBIX JOKYMEHTOB (KOHBEHIIU 1O
TpaBaM 4YejioBeKa), a Takke MHCTUTYTOB (Komuccus mo mpaBam ueno-
Beka B pamkax OOH, EBporneiickas KoMuUCCHS MO MpaBaM YeJ0BEKa,
EBponeiickuit Cya no npaBam yejioBeKa u Jip.).

PaccMmoTrpeB mpoTHBOCTOSTHUE TIO3UIIMI PAa3JIMUHBIX TUTIOB Tpa-
BOITOHUMAaHUSI B BOTIPOCE COJEP>KAaHMS TTPaB YeJI0OBeKa, Mbl MPUIILITU K
BBIBOJLY, YTO «KPAaCHOU HUTHIO» B COBETCKOI M MTOCTCOBETCKOM 10pHC-
TIPYACHIINU TTPOXOAUT MTPOTUBOCTOSTHUE €CTECTBEHHO-TIPABOBOM U T1O-
3UTUBUCTCKON (JIETUCTCKOI) Teopuii. EcTecTBEeHHO-TIpaBOBasi TeOpHst
WCXOJIMT U3 TE3MCa, YTO TIpaBa YeIoBeKa HOCSIT €CTeCTBEHHBIN XapaK-
Tep, SABJSIOTCS HEOTHEMJIEMBIMHU IS UEJIOBEKA M BOZHUKAIOT JIO TOCY-
JApCTBa, a 3aKOHOMAATENM JINIIL (DUKCUPYIOT UX, TOTIA KaK MO3UTH-
BHUCTCKasi Teopusi 0a3upyercss Ha TTPOU3BOAHOCTU TIpaB YesloBeKa OT
rOCy/apCTBa, Ha MPUHYIUTEIBHOM XapaKTepe UX 00ecTieueHusT rocy-
JAPCTBOM.

[MpoaHanu3upoBaB KJIIOUYEBbIe MO3UIIMM WHTEPIIPETAllii MpaB
YeJioBeKa B TTO3UTUBUCTCKOM U €CTeCTBEHHO-ITPABOBOM THUTIaX MTPaBO-
MoHUMaHus (a TakXke B IMOEpPTapHO KOHIEIIINY TTpaBa), Mbl HALILIN
3HAYMMBbIE C TOYKU 3pEHUS U3yUeHUs YKa3aHHOI MPoOaeMbl TO3ULINT
B MOJXOMAaX KaXIOW M3 yKa3aHHBIX IIKOJI, BBISIBUIN TEHIACHIMIO K
COJIMKEHMIO TPAaKTOBOK IPaB YejoBeKa B TIOCJENHUE JECSITUICTHS.
3HaYMMOCTh €CTECTBEHHO-TIPABOBOTO TOJIKOBAHMUSI TIPAB YeJIOBEKA CO-
CTaBJISIET MPEICTABJIEHUE O MPaBax KakK O CAMOCTOSITEIbHOM IIEHHOCTH
1 OCHOBE HAIlMOHATLHOTO 3aKOHO/IATEIbCTBA, a TAKIKE O MpeHa3Haue-
HMM 3aKOHa OBITh CIIPABEUTMBBIM U 0a3upyIOIeMcsl Ha uiee TpaB 1
CBO0O TpaxaaHuHa. MexXiy TeM Hesb3sl 3a0bIBaTh, YTO TaKOW IMpH-
3HAK IpaB YeJIoBeKa, Kak MX HOPMaTUBHOCTD (3aKPETJIEHHOCTh, 00e-
CMEYEHHOCTh U 3alUIIEHHOCTh TOCYy1apCcTBOM) HauboJiee pa3paboTaH
MO3UTUBUCTCKON Teopueii mpaBa. OOILEU3BECTHO, YTO MPaBa yeaoBe-
Ka, KaK ¥ JTI0Oble TPaBOBbIE TIPUTSI3aHUsI, HY>K/IAI0TCS B CUJIE 3aKOHa,
KOTOPBIN UX YyTBEPXKIAET, pa3BUBAET N KOHKPETU3UpPYyeT. B 3T0I CcBsI31
TJIOOTBOPHBIM BUIMTCS MOApa3eieHre IpaBa Ha eCTECTBEHHOE, OTO-
JKIECTBIISIEMOE CO CIPaBENTMBOCTHIO, U TTO3UTUBHOE, OTOXIECTBIIsIC-
MO€ C 3aKOHOM, YTBEePXKIeHNE 3HAUMMOCTU THOKOTO TNAJIEKTUIECKOTO
COUYeTaHUsI 3aKJIFOUEHHBIX B UHCTUTYTE TIPaB U CBOOO JIMYHOCTH 1IEH-
HOCTHOTO M HOPMATUBHOTO COJEP>KaHUA.
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